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INTRODUCTION  

This training manual has been commissioned by the TradeCom Facility, an ACP Group 

Programme financed by the European Development Fund.  The manual is intended in the first 

instance to assist the negotiators of Eastern and Southern African (ESA) countries and the 

Secretariat of the Common Market for Eastern and Southern Africa (COMESA) to prepare 

and carry out the negotiation of an Economic Partnership Agreement (EPA) with the 

European Community (EC), pursuant to the Cotonou Agreement.  It is also designed to serve 

as a generic guide to the preparation of schedules of commitments in services negotiations, in 

the multilateral forum of the WTO, including the Doha Round, as well as in regional trade 

agreements, and the procedures and techniques described are therefore also relevant to 

services negotiations in these contexts.  The negotiation of the EPA with the EC is 

nevertheless the primary focus, since the manual is intended to be a resource for use by 

trainers and participants in the programme of training seminars to be carried out at national 

level in ESA countries in the coming months.  

The manual is not however confined to the scheduling of commitments. TradeCom Facility 

has requested that it should also indicate the benefits to be derived from trade in services, in 

particular from making commitments in the services sectors, and should briefly describe the 

economic and political context in which the EPA negotiations are taking place.  The manual 

therefore falls into two parts: the first three chapters describe the legal and negotiating 

context, with particular reference to the relevant provisions of the General Agreement on 

Trade in Services (GATS) and to the negotiation of an EPA between the EC and the 

Cariforum States (the EC-Cariforum EPA); Chapters 4, 5 and 6 deal with the preparatory 

process, the formulation of requests and the formulation and scheduling of offers. 

It is not within the scope of this manual to enter into the current debate on the case for and 

against the negotiation of EPAs.  It is written on the basis that the decision to negotiate has 

been taken and that what is required is training on the negotiating process, from the definition 

of objectives to the scheduling of the resulting commitments.  

Chapter I  briefly sets out the economic context in which the EPA negotiations are taking 

place and analyses the provisions of the GATS that provide the framework for services 

negotiations, in particular Article V, which governs the negotiation of preferential agreements 

on services among Members of the World Trade Organization (WTO). 

Chapter II  describes the orientation and objectives of the EC in services negotiations, in the 

multilateral context of the WTO and the Doha Round and in regional trade agreements 

(RTAs) including EPAs. 

Chapter III  examines in detail the EC-Cariforum EPA, and the framework agreement which 

has been proposed by the EC to the ESA countries.  

Chapter IV  deals with the management of the negotiating process at the national level and 

the identification of barriers to imports of services in the domestic regulatory regime. 

Chapter V offers guidance on the preparation of requests and offers for services and on the 

scheduling of services commitments. 

Chapter VI provides a checklist for negotiators which summarizes the practical advice given 

in the preceding chapters. 
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The Terms of Reference for the project required that the following themes be addressed: 

 The provisions of the GATS, especially Articles II and V, the ñsingle undertakingò of the Doha 

Development Agenda and subsequent relevant developments in the DDA; 

 Appreciation of Articles XVI (market access) and XVII (national treatment) of GATS that explains the 

types of restrictions members may maintain inconsistent in their schedules; 

 The request and offer process; 

 Guidelines for scheduling in the area of services; 

 Appreciation of the need to modify, amend, repeal or enact new legislation within specific sectors 

consistent with extent of scheduling undertaken in both market access and national treatment; 

 Understanding the EUôs Orientation in WTO Services Negotiations, including analysis of the EU 
commitments to the WTO in the services negotiations and its offer in the DDA negotiations; 

 Understanding the EUôs Orientation in Bilateral Services Agreements; 

 Understanding the orientation that has been taken by developing country groupings, notably Cariforum 

and SADC  in negotiating services with the EC; 

 Assessment of the EUôs Orientation towards Services in an EPA Agreement; 

 General Overview of the EU Services Market and Internal Legal Framework; 

 Provision of concrete examples of scheduling of commitments by both the EC and countries with 

which it has negotiated services agreements; 

 The perspectives and interests of European Services firms and associations on EPAs; 

 Sectors important to ESA countries such as financial services (banking and insurance services); trade 

in tourism and travel related services; trade in professional services (legal, accounting, taxation,) 

maritime services; construction. 
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CHAPTER 1 

 

THE CONTEXT FOR SERV ICES NEGOTIATIONS  

I. WORLD SERVICES TRADE  

1. Over the past two decades services have become the dominant element in the global 

economy, accounting for approximately 70 per cent of gross domestic product (GDP) and 

employment in the industrialised countries and about 50 per cent of GDP in developing 

countries.  The share of trade in services in total trade of goods and services is 

conventionally reported as around 20 per cent,
1
 but in reality, trade in services is very much 

larger than is suggested by trade statistics.  National and international trade statistics 

generally do not record services transactions that are made by foreign affiliates of 

international services providers in their host markets, (commercial presence or Mode 3 in 

GATS terminology
2
).  These transactions alone are estimated to be greater than the officially 

recorded categories of services trade.  Moreover, conventional trade statistics do not capture 

the share of services incorporated in merchandise that is traded across borders.  The services 

content of typical goods such as shoes or garments (in the form of banking and insurance 

services, communications, transport etc.) is estimated to be in the order of one quarter.  

2. According to recent estimates by the WTO Secretariat, trade through commercial 

presence represents around 55-60 per cent of total services trade.
3
  Cross border supply 

(Mode 1) represents about 25-30 per cent, consumption abroad (Mode 2) 10-15 per cent and 

the presence of natural persons (Mode 4) less than 5 per cent.  In other words, the bulk of 

international services trade, in value terms, is done through commercial presence in the 

export market.  It is to be expected, however, that the share of cross-border supply will 

increase, as electronic delivery becomes easier and more widespread. 

3. It is clear that not only is services trade much larger than is generally understood, but 

that there is great potential for further expansion.  The explosion in new communications 

technologies and the consequent ability of companies to sell their services from a distance is 

creating vast new export markets.  It is this factor above all which underlies Indiaôs 

emergence as a major exporter of services.   

4. The major exporters of commercial services
4
 in 2007 were the EC, the United States, 

Japan, China and India, which together represented just under two-thirds of world exports.
5
  

                                                           

 
1
 WTO, International Trade Statistics 2008, p. 6. 

2
 GATS Article I:2 defines the four modes of services supply as follows: 

Mode 1: ñCross-border supplyò: Supply of a service from the territory of one Member into the territory of any 

other Member;   

Mode 2: ñConsumption abroadò: Supply of a service in the territory of one Member to the service consumer of 

any other Member,  

Mode 3: ñCommercial presenceò: Supply of a service by a service supplier of one Member, through 

commercial presence in the territory of any other Member, 

Mode 4: ñPresence of a natural personò: Supply of a service by a service supplier of one Member, through 

presence of natural persons of a Member in the territory of any other Member.   
3
 WTO Staff Working Paper, Measuring GATS Mode 4 Trade Flows, 2008, table 5, p. 18. 

4
 Commercial services are divided into transportation, travel and other commercial services.  ñOther commercial 

servicesò include, inter alia, incomes for licences and royalties, as well as transactions such as construction, 

computer and information, and other business services (legal, accounting, management and public relation 

services).  These services are sometimes traded involving the presence of natural persons in the recipient 
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In particular Chinaôs and Indiaôs exports of commercial services have increased much faster 

in recent years than the world average.
6
  While trade in commercial services in 2007 was 

highly concentrated in North America, Asia and Europe (representing 15, 29, and 50 per cent 

respectively of total commercial services trade), developing countries, principally in the 

Commonwealth of Independent States (CIS), Africa and the Middle East, have also been able 

to increase their share.  However, the exports of none of these regions exceeds 3 per cent of 

total commercial services trade.
7
 

5. Regarding the importance of services in developing countries one must acknowledge the 

huge differences in trade of services among countries, ranging from leading services 

exporters and importers like China and India to the 49 least-developed countries (LDCs), 

which as a group have a marginal share of 0.4 per cent of trade in commercial services.
8
  For 

the Eastern African countries
9
, UNCTAD reports a value of services exports accounting for 

US$ 8.7 billion (developing economies: US$ 669.7 billion; developed economies: US$ 

1987.6 billion) and of services imports accounting for US$ 9.1 billion (developing 

economies: US$ 718.7 billion; developed economies: US$ 1808.5 billion).
10

  Overall, the 

LDCs remain net importers of services.
11

 

6. This small trade share of LDCs in particular does not mean that trade in services is of 

small importance for these countries.  As the WTO Secretariat points out in a recent study on 

ñMarket Access for Products and Services of Export Interest to Least-Developed Countriesò 

quite the contrary is true:  due to the higher labour content in producing services, their 

impact on economic and social development is considered to be larger than that of 

leading export products such as fuel or minerals.
12

  Moreover, while the share of services 

trade of LDCs as a group is low, services, and especially tourism, dominate the export 

structure of a number of smaller LDCs, including Samoa, Vanuatu, Cape Verde and the 

Maldives, and are a major source of export revenue for some larger LDC economies such as 

Ethiopia, Tanzania and Uganda.
13

  Finally, services trade in many developing countries, 

including in LDCs, is growing at double-digit rates.
14

 

7. In terms of exports of commercial services by LDCs, travel, ña close proxy of tourism 

receiptsò
15

, is the dominant sector of LDC service exports (representing almost 50 per cent of 

total receipts in 2007), followed by ñother commercial servicesò accounting for almost 30 per 

                                                                                                                                                                                     

 

countries (Mode 4). See Note by the WTO Secretariat, Market Access for Products and Services of Export 

Interest to Least-Developed Countries, WT/COMTD/LDC/W/42 of 14 October 2008, footnote 15. 
5
 WTO, International Trade Statistics 2008, p. 6, 15. Major importers in 2007 were the EC, the United States, 

Japan, China, Korea, and India. 
6
 Id., p. 6. 

7
 Id., Chart I.11, p. 6. 

8
 Id., p. 6. 

9
 Burundi, Comoros, Djibouti, Ethiopia, Eritrea, Kenya, Madagascar, Malawi, Mauritius, Mozambique, 

Rwanda, Seychelles, Somalia, Uganda, and Tanzania. 
10

 UNCTAD, Handbook of Statistics 2008, p. 248, 249. 
11

 UNCTAD, Least-Developed Countries Report 2008, p. 15. 
12

 WT/COMTD/LDC/W/42, para. 30. 
13

 Id., para. 32. 
14

 For LDCs, the exports of commercial services grew at an average annual rate of 12 per cent between 2000 and 

2007.  See WT/COMTD/LDC/W/42, para. 31. 
15

 Id., para. 33.  Footnote 16 defines ñtravelò as the acquisition of goods and services for own use or to give 

away, which are acquired by non-residents during visits to that economy.  To maintain his/her condition as non-

resident, his/her visit should usually last less than a year.  This definition is larger than what could be defined 

more strictly as "international tourists". 
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cent of service exports in 2007.  Among the five largest LDC exporters of ñother commercial 

servicesò, three are members of the Common Market for Eastern and Southern Africa 

(COMESA): Madagascar (6 per cent of total LDC exports), Ethiopia (5 per cent), and 

Uganda (4 per cent).
16

  The largest sub-sectors are telecommunications services and other 

business services.   The share of transportation services, averaging 22.5 per cent in the export 

basket of LDCs, tends to be smaller than that of travel and ñother commercial servicesò. 
17

  

However, they account for more than half of services exports in COMESA countries such as 

Djibouti and Ethiopia. 

II.  TRADE IN SERVICES AND DEVELOPING COUNTRIES   

8. For all countries the service sector plays two vital roles.  First, it is a massive generator 

of income and jobs in its own right.  In the industrialized countries it is by far the biggest 

contributor to GDP and employment, and for developing countries as a whole, the 

contribution of services to GDP in 2006 was estimated at 50 per cent, while manufacturing 

and agriculture contributed 30 and 14 per cent respectively.  Second, it is the essential 

support for all other economic activity.  In developing countries where the service sector is 

relatively small this support function is likely to be more important than the direct 

contribution to output and employment.  This is because no matter how efficient a country 

may be in the production of agricultural or industrial goods, without an efficient network of 

supporting services it is hardly possible to be a competitive supplier to world markets.  A 

study published in 1999 on the reasons for the relatively poor trade performance of African 

countries found that at that time it could be attributed almost entirely to low-quality 

infrastructural services, above all poor transport services.
18

  Because services are used in the 

production and especially the sale and distribution of all manufactured, mining and 

agricultural products, their quality and price greatly affect an economyôs capacity to generate 

income.  

9. Economic growth and poverty reduction in developing countries are therefore 

inextricably linked to the efficiency of the service sector.  Inability to access basic services 

of good quality is an index of poverty and a barrier to individual and communal 

development.  The availability of essential social services such as health, education and 

sanitation, and other public services such as transportation and telecommunications is 

therefore a critical element of strategies for poverty alleviation and economic growth.  

10. In all countries, the liberalisation of services industries has been driven essentially by 

domestic policy needs.  Countries rarely liberalise for the benefit of trading partners, though 

they may do so to elicit reciprocal benefits, but do so predominantly in order to increase the 

supply and quality of services in the domestic market.  It is normal and proper for 

governments to approach trade negotiations strictly with regard for the national interest, but 

the national interest is sometimes obscured by powerful or vocal sectional interests.  In tariff 

negotiations the mercantilist calculation of export ñgainsò against import ñconcessionsò often 

obscures the interests of consumers and import-dependent industries (often exporting 

industries themselves) which are a major part of the national interest.    

                                                           

 
16

 Bangladesh (14 per cent) and Senegal (12 per cent). Id., para. 34. 
17

 Id., para. 35. 
18

 James Hodge, Liberalisation of Trade in Services in Developing Countries, Handbook on Development Trade 

and the WTO, 2002, p. 221 et sqq., referring to Limão and Venables (1999). 
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11. It would be still more inappropriate in negotiating trade in services to identify objectives 

and measure outcomes in terms of exports as positive and imports as negative.  As noted  

above, the predominant form of services trade is supply through Mode 3, commercial 

presence in a host market ï through foreign direct investment (FDI), which in principle, in 

virtually all economies, is regarded as a benefit and actively promoted.  Apart from any other 

benefits, FDI will often be the fastest and most efficient way to increase the supply and 

improve the quality of essential services.  In addition, FDI brings with it inflows of physical 

and human capital, technology and expertise.  And in some sectors, notably financial 

services, governments have valued the additional element of regulatory control made 

possible by the establishment of foreign suppliers in their markets, as opposed to supply from 

across the border.  For these and other reasons a vast majority of developing countries has 

sought to encourage inward investment flows by concluding bilateral investment treaties with 

large industrial countries.  Such treaties normally guarantee certain standards of treatment 

such as ñfair and equitable treatmentò and national treatment of established companies. 

12. None of this is to say that the decision to liberalise trade, even in Mode 3, is a 

straightforward or easy matter.  The process may prove complicated and difficult, more so 

for developing countries with small administrations.  Services liberalisation involves not just 

the narrow range of measures, essentially at the border, dealt with in goods negotiations but 

the vast range of regulations and other measures affecting trade in services, most of which 

are not perceived as trade measures and serve other purposes.  Nor is it possible to say that 

making commitments on the commercial presence of foreign service suppliers, whether in 

the GATS or in a preferential agreement, will necessarily induce new flows of FDI.  Many 

factors enter into such investment decisions, notably market size and the general state of the 

economy, and GATS commitments are only one of many instruments available to 

governments to promote FDI.  Nevertheless, they do provide a valuable assurance of policy 

stability to traders and potential investors.   

13. When liberalisation involves regulatory reform, or where reform is under way in a sector 

under negotiation, careful consideration must be given to the correct sequencing of the two 

processes, and proper means to regulate the service after liberalisation must be in place.  This 

point has been emphasised many times in relation to financial services in particular.  The 

introduction of foreign competition into a hitherto protected sector will normally generate 

higher efficiency and lower prices, but it will also impose adjustment costs, which may be 

heavy.  The liberalisation of public utilities, which commonly employ surplus labour, has in 

some cases ï not only in developing countries ï induced significant job losses in the initial 

phase.  

14. Governments are also concerned to ensure the universal availability of essential 

services, not just in sectors where universal service is a stated requirement but also where 

small domestic suppliers play an important part in serving the market and may appear to be 

threatened by larger foreign competitors.  There is an essential and sometimes difficult 

balance to be struck between the need to promote efficiency, where necessary by attracting 

foreign investment, and the protection of other vital national interests.  Besides ensuring the 

universal availability of essential services, this requires particular attention to the 

employment consequences of liberalisation, particularly if public utilities are concerned, 

and to the possible impact of liberalisation on the small-business sector.  There will often 

be need for time to adjust, which could be provided by the phasing-in of liberalisation 

commitments over time.  Wider considerations may also come into play; in order to protect 

cultural or ethnic values some Governments have included in their GATS schedules 
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limitations which reserve the right to discriminate in favour of particular ethnic, minority or 

other groups.   

III.  INTERNATIONAL RULES FOR SERVICES TRADE 

15. Reflecting the growing importance of international services trade, the last decade has 

seen an extraordinary proliferation of trade agreements which cover trade in services.  The 

GATS has been followed by a plethora of regional and bilateral agreements, as regions seek 

to liberalise and/or integrate their markets and individual countries look to commitments on 

trade in services to provide potential investors and services suppliers with certainty and 

clarity about the benefits of participation in their economies.   

A. Services Trade in the WTO: The GATS 

1. Overview 

16. The WTOôs General Agreement on Trade in Services, the GATS, which came into force 
in 1995, has established the ground rules for international services trade.  Bilateral or 

regional free trade agreements (RTAs) may and do go beyond the GATS in the scope of their 

rules and the ambition of their liberalisation commitments, but they mostly build on the basis 

of the principles enshrined in the GATS and they may not conflict with or derogate from 

the participating countriesô obligations under the GATS.  In particular this means that 

they must comply with GATS Article V, on Economic Integration.
19

 

17. All WTO Members are parties to the GATS.  The Agreement consists of: (i) the 

framework of general rules and disciplines, which apply to all measures affecting trade in 

services, (ii) Annexes which apply additional rules to specific sectors or modes of supply, 

and (iii) Membersô individual schedules of specific commitments on market access and 

national treatment for foreign services and service suppliers in their markets.  The Annexes 

and schedules of commitments are integral parts of the Agreement. Two other key 

documents, the Reference Paper on basic telecommunications
20

 and the Understanding on 

Commitments in Financial Services
21

, are not part of the Framework Agreement but have 

been incorporated by many Members, wholly or in part, into their schedules of commitments.  

In other words, they are disciplines voluntarily accepted. 

18. GATS services schedules are negotiated on a positive list basis. The GATS disciplines 

on market access and national treatment only apply to those services sectors and Modes of 

supply on which Members have scheduled specific commitments.  Development 

considerations, the most important of which is the right of developing countries to liberalise 

trade in services at a slower pace than developed countries and, as the case may be, subject to 

additional conditions (Article XIX:2)
22

, permeate the Agreement.  The schedules of 

developing countries, except for those which have negotiated accession since 1995, in 

general have much smaller sectoral coverage than the schedules of developed countries. 

                                                           

 
19

 See below, para. 19 and sqq. 
20

 http://www.wto.org/english/tratop_e/serv_e/telecom_e/tel23_e.htm  
21

 http://www.wto.org/english/tratop_e/serv_e/21-fin_e.htm  
22

 GATS Article XIX is discussed in greater detail below, para. 38 and sqq. 
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19. The GATS is in some ways incomplete. In particular it was recognized that little 

liberalisation of markets had been achieved in the Uruguay Round,
23

 and Members 

committed themselves in Article XIX:1 of the GATS to a new round of negotiations.  This 

began in 2000 and was incorporated into the Doha Roundôs single undertaking in 2001.  In 

addition, important agreements on trade in telecommunications and financial services were 

concluded in 1997.  Negotiations on maritime transport and the movement of natural persons 

(Mode 4) ended in 1996, with disappointing results.  Work also continued after the Uruguay 

Round on the framework of rules.  Further negotiations were mandated in the GATS itself on 

domestic regulation (Article VI:4), subsidies (Article XV:1), government procurement 

(Article XIII) and emergency safeguard measures (Article X:1).  After more than ten years, 

none of these except for domestic regulation has made any tangible progress.  Any results 

achieved in the domestic regulation negotiation will go into force at the conclusion of the 

Doha Round. 

2. Economic Integration ï Article V and the Most-Favoured Nation 

Obligation 

20. Because Article V of the GATS is the legal basis for all preferential agreements between 

WTO Members which cover services, we analyse its provisions below in greater detail than 

other core provisions of the GATS, which are dealt with in the following section.  EPAs must 

comply with Article V in so far as they deal with trade in services.  Nothing in WTO law 

requires that a RTA should cover both trade in goods and trade in services, and indeed, 

163 of the RTAs currently in force apply only to goods.
24

  However, EPAs are intended to be 

comprehensive, covering trade in services and goods as well as development cooperation.  

a) Requirements of GATS Article V 

21. Article V is the most important exception in the GATS from the general obligation to 

provide most-favoured nation (MFN) treatment
25

 to all Members. 

22. Paragraph 1 of Article V reads as follows.  

ñ1. This Agreement shall not prevent any of its Members from being a party to or 

entering into an agreement liberalising trade in services between or among the parties to such an 

agreement, provided that such an agreement: 

 

(a) has substantial sectoral coverage,
1
 and  

 

(b) provides for the absence or elimination of substantially all discrimination, in the 

sense of Article XVII, between or among the parties, in the sectors covered under 

subparagraph (a), through: 

 

(i) elimination of existing discriminatory measures, and/or 

 

(ii)  prohibition of new or more discriminatory measures, 

 

either at the entry into force of that agreement or on the basis of a reasonable time-

frame, except for measures permitted under Articles XI, XII,  XIV and XIV bis.ò 

                                                           

 
23

 The Uruguay Round (1986 ï 1994) of trade negotiations established the WTO and resulted in new multilateral 

(e.g., the GATS) and plurilateral trade agreements. 
24

 RTAs covering trade in services are discussed below under para. 47 et sqq. 
25

The MFN obligation is explained below, para. 34. 
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______________________________ 

Original footnote 1: This condition is understood in terms of number of sectors, volume of 

trade affected and modes of supply.  In order to meet this condition, agreements should not 

provide for the a priori exclusion of any mode of supply. 

23. Article V thus allows Members to enter into bilateral or regional agreements to liberalise 

trade in services between themselves, as long as these agreements have ñsubstantial sectoral 

coverageò, in terms of the volume of trade affected, and the number of sectors and modes of 

supply which are covered.  Footnote 1 states that substantial sectoral coverage ñis understood 

in terms of number of sectors, volume of trade affected and modes of supply.  In order to 

meet this condition, agreements should not provide for the a priori exclusion of any mode of 

supply.ò  In order to be consistent with Article V, an RTA should also remove ñsubstantially 

allò discriminatory measures between its parties, and prohibit the introduction of new 

discriminatory measures in the sectors covered by the agreement.  Article V:3 accords to 

developing countries a greater degree of flexibility, which may vary in accordance with their 

level of development, both in terms of the number of sectors on which they make 

commitments and, in particular, in relation to the elimination of discriminatory measures and 

the prohibition of new ones.  

24. There is no agreement among WTO Members on the meaning of ñsubstantial sectoral 
coverageò or on the degree of flexibility to be accorded to developing counties.  Similarly, 

there has never been agreement on the meaning of the requirement in Article XXIV of the 

General Agreement on Tariffs and Trade (GATT) that a free trade area in goods should cover 

ñsubstantially all the tradeò between the parties.  The WTO Appellate Body, in a case 

involving goods only, could only rule that ñit is clear that ñsubstantially all the tradeò is not 

the same as all the trade and also that ñsubstantially all the tradeò is something considerably 

more than merely some of the trade.ò
26

  There has been no such judgement of any kind 

relating to GATS Article V because the issue has never arisen in WTO dispute settlement. 

25. It is therefore impossible to specify what the sectoral coverage of an EPA needs to 

be to meet the Article V requirement.  However, no free trade area, customs union or other 

RTA has ever, in the history of the GATT/WTO, been prevented from going into force 

because of disagreement about its consistency with WTO rules ï more specifically, with 

GATT Article XXIV for trade in goods and GATS Article V for trade in services. 

26. The effective disciplines on regional and bilateral trade agreements in the WTO are 

therefore very weak. 

b) Special Flexibilities for Developing Countries 

27. Both GATT Article XXIV and GATS Article V provide legal cover for the reciprocal 

exchange of preferential treatment, not for the unilateral grant of preferences by one party.  

For this reason EPAs are reciprocal agreements, under which both the EC and its partners 

extend preferences to the other.  However, full reciprocity is not required.  Article V:2 

provides special flexibility for developing countries, with regard both to the sectoral 

coverage of their liberalisation commitments and to the ñabsence or elimination of 

substantially all discriminationò.  The extent of this flexibility has never been tested or 

determined, but it is clear that developing countries which are parties to an EPA may make 
                                                           

 
26

 Appellate Body Report, Turkey ï Restrictions on Imports of Textiles and Clothing Products, WT/DS34/AB/R 

of 22 October 1999, para. 48.   
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commitments on fewer services than the EC and may retain or introduce a greater number of 

discriminatory national treatment limitations. 

28. It is also clear that the degree of flexibility permissible to individual African, Caribbean 

and Pacific (ACP) countries within an EPA varies with the level of development of the 

countries in question ñboth overall and in individual sectors and subsectorsò
27

.  Accordingly, 

consistently with GATS Article V, less-developed countries may choose to open fewer 

sectors than the more developed ones, and when a given service is particularly vulnerable 

they may choose to retain a greater degree of discrimination in favour of national suppliers of 

that service.  The extent and quality of liberalisation undertaken may therefore vary 

substantially as between the developing parties to an EPA, as they do in the EC-Cariforum 

EPA. 

c) The WTO Review Process 

29. All RTAs must be notified to the WTO under GATS Article V, GATT Article XXIV or 

the Enabling Clause, and are considered either in the WTO Committee on Regional Trade 

Agreements (CRTA) or the WTO Committee on Trade and Development (CTD).   With 

only one exception, all reviews of preferential agreements since the inception of the 

GATT have concluded without agreement on their consistency with the GATT or WTO 

law in general. The usual reason for inconclusive reviews has been disagreement as to 

whether duties and other restrictions have been eliminated on ñsubstantially all the tradeò 

between the constituent parties. Although the substantive requirements of GATT Article 

XXIV, GATS Article V and the Enabling Clause are still in force, since the adoption of the 

Transparency Mechanism for Regional Trade Agreements in December 2006
28

, no 

assessment of conformity of notified agreements has been carried out.   The review process 

has therefore essentially served a transparency function, which can be important, but has had 

no real effect in terms of enforcing WTO disciplines.  It is still possible that an agreement 

held to be in breach of WTO rules could be challenged in dispute settlement, but there has 

never been such a challenge to an RTA. 

d) The Standstill Provision 

30. Article V:(b)(ii) is effectively a standstill provision, in the sense that, subject to the 

flexibilities allowed for developing countries and the possibility of implementation over a 

ñreasonable time-frameò, it prohibits the introduction of new or more discriminatory 

measures.  It is important to note that this applies to the services on which the Parties have 

made specific commitments.  It cannot be understood as meaning ñall sectors not specifically 

excluded from the coverage of the Agreementò.  If this were the interpretation it would mean 

that the parties to a RTA on services had agreed to bind current levels of market access and 

national treatment on all uncommitted services ï an undertaking more far-reaching than most 

of the specific commitments made under the GATS.  All GATS commitments are standstill 

provisions in the sense that new or more restrictive limitations cannot be introduced in a 

committed Mode of supply.   But the entry ñunboundò for any Mode of supply preserves the 

ability to introduce new or more discriminatory measures under that Mode, and on services 

where no commitments are made the right to do so under any Mode is unquestioned.  

Moreover, if Article V were held to require a standstill on uncommitted services, the 

                                                           

 
27

 GATS Article V:3(a). 
28

 Transparency Mechanism for Regional Trade Agreements, Decision of 14 December 2006, WT/L/671. 
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requirement would apply to all parties to an RTA. The RTAs covering services which have 

been notified to the WTO have not been understood in this fashion. A standstill on 

uncommitted sectors is therefore not required by Article V. 

31. In the EC-Cariforum EPA the Cariforum States, in paragraph 9 of the introductory notes 

to their services schedule,
29

 have agreed with regard to all services on which they have not 

made commitments, except public services, to maintain the levels of market access and 

national treatment in Modes 1, 2 and 3 as they stood at the time of signature of the 

Agreement, with respect to services, service suppliers, investors and commercial presences of 

the EC.  The EC has made no corresponding commitment.  We understand that this provision 

was seen by the Parties as necessary, in the light of the limited sectoral coverage of the 

Cariforum countriesô commitments, in order to meet the requirement in GATS Article V that 

RTAs should have ñsubstantial sectoral coverageò.  The target coverage was 65% of sub-

sectors by the smaller Cariforum countries and 75% for the larger members.  The targets 

have not been reached in all cases.  For the EC, with commitments in over 90% of sub-

sectors, a standstill was not seen as necessary to meet the ñsubstantial sectoral coverageò 

criterion of Article V.  

32. It is clear that if a standstill on all uncommitted sectors were required by Article V, it 

would be binding on all Parties to the EPA and the specific standstill commitment made by 

Cariforum would be unnecessary. 

3. Other Core Provisions of the GATS  

a) Scope 

33. The GATS applies to all measures by Members affecting trade in services and to all 

services except those supplied in the exercise of governmental authority and those related to 

air traffic rights.  The definition of measures in Article XXVIII is very broad and covers most 

actions, formal or informal, by national, local and regional governments or authorities, and 

by non-governmental bodies when exercising powers delegated to them by government. 

b) The Right to Regulate 

34. The preamble of the GATS contains one of its most important principles ï the right 

of Members to regulate and to introduce new regulations to regulate the supply of 

services within their territories in order to meet national policy objectives.  The particular 

need of developing countries to exercise this right, given that their regulatory systems may 

well be under-developed, is specifically recognized.  The critical importance of this principle 

is that market access and national treatment commitments do not freeze the current state of 

regulations; new regulations can always be introduced to meet national policy objectives and 

needs.  However, it is not permitted to introduce new discrimination against foreign 

suppliers, contrary to scheduled commitments, in the guise of regulation, or to introduce any 

of the market access restrictions listed in Article XVI:2:  for example, a Member cannot 

introduce a foreign equity limitation in a committed sector, if it has not already scheduled 

one as a market access limitation.  Otherwise, with regard to all issues not falling under 

specific commitments or the Agreementôs general obligations such as MFN treatment, there 

is no limitation on Membersô ability to regulate and control their services sectors. 

                                                           

 
29

 Annex IV F of the EC-Cariforum EPA. 
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c) Most-favoured Nation Treatment 

35. Article II requires Members to treat the services and services suppliers of all other 

Members alike; specifically, to give to services and suppliers of all Members treatment no 

less favourable than that it gives to any other country (Most-favoured Nation treatment).  

MFN applies to all measures affecting trade in services, including those applying to sectors 

where Members do not have specific commitments on market access and national treatment.  

It was possible at the entry into force of the GATS, and is still possible for newly-acceding 

countries, to preserve measures inconsistent with the MFN rule by taking ñMFN 

exemptionsò.  These have to be listed as Article II exemptions, and in principle should last no 

longer than ten years, though many of the listed exemptions are in practice of indefinite 

duration.  Such exemptions are subject to negotiation in the Doha Round.  Importantly, 

departures from MFN treatment are also authorized by Article V, as discussed above.  

d) Market Access 

36. Article XVI lists six specific types of trade-restricting measures which Members may 

not introduce or maintain unless they have scheduled reservations covering these measures in 

their schedules of specific commitments.  The restrictions relate to:  

a) the number of service suppliers 

b) the value of services transactions or assets 

c) the number of operations or quantity of output 

d) the number of natural persons supplying a service 

e) the type of legal entity or joint venture 

f) the participation of foreign capital 

37. These measures, except for those under (f), are not necessarily discriminatory as they 

may affect national as well as foreign services and suppliers.  The effect of inscribing 

limitations in a schedule is to institute a standstill or prohibition on restrictive measures other 

than those listed.  For example, a Member which decided to limit foreign equity in 

investments in a committed sector would not be able to do so unless it had anticipated the 

need for the measure by previously scheduling a foreign equity limitation in its GATS 

schedule.  To maintain GATS consistency, it would need either to withdraw the measure or 

modify its schedule by renegotiating the commitment under GATS Article XXI.  Where a 

measure is inconsistent with both market access and national treatment Article XX:2 

mandates that it should be inscribed in the market access column. 

e) National Treatment 

38. Unlike Article XVI, Article XVII does not prohibit specific measures.  Instead it 

establishes the principle that services and suppliers of other Members should receive as 

favourable treatment in a Memberôs market as that accorded to ñlikeò national services 

and suppliers, unless that Member has inscribed reservations covering any measures which 

discriminate between foreign and national services or suppliers in its schedule of specific 

commitments.  Any measure which modifies the conditions of competition in favour of 

national suppliers is in principle a breach of national treatment unless it is scheduled as a 
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national treatment limitation.  For example, a measure which restricted access to government 

subsidies to domestic suppliers would need to be scheduled as a national treatment limitation. 

f) Progressive Liberalisation and Flexibilities for Developing 

Countries 

39. The fundamental provision on the participation of developing countries in GATS 

negotiations is Article XIX:2.  This states that ñthe process of liberalisation shall take place 

with due respect for the level of development of individual Members, both overall and in 

individual sectorsò.  Developing countries have flexibility  to open fewer sectors and 

liberalise fewer types of transactions, extending market access ñin line with their 

development situationò.  They are also entitled to attach to specific commitments 

requirements intended to strengthen their domestic services capacity, inter alia through 

access to technology and to distribution channels and information networks.  In all these 

matters special priority is to be given to LDCs and account is to be taken of their ñserious 

difficultyò in accepting specific commitments.   

40. The principle of asymmetric liberalisation is thus firmly established in the GATS.  It 

has been restated in the Guidelines and the Procedures for the Negotiations on Trade in 

Services
30

 and reinforced by the decision of the WTOôs Ministerial Conference in Hong 

Kong in 2005 that LDCs would not be expected to make commitments on goods or services 

in the Doha Round.
31

 

41. Article IV of the GATS, on Increasing Participation of Developing Countries, states 

that the participation of developing countries in world trade ñshall be facilitatedò by 

commitments ñby different Membersò calculated to strengthen their domestic services 

capacity, improve their access to distribution channels and information networks and 

liberalise market access and modes of supply of export interest to them.  The phrase ñby 

different Membersò clarifies that these obligations do not apply to developed countries alone. 

g) Modification of Schedules 

42. GATS Article XXI allows for the possibility that Members will need to modify or 

withdraw scheduled commitments in order to adapt to changing economic or regulatory 

circumstances.  A Member may modify or withdraw any commitment, as long as it follows 

the procedures outlined in this Article and, in particular, that it enters into negotiations with 

Members who consider themselves affected by the planned modification, to agree on a level 

of compensation which maintains the overall balance of benefit to other Members established 

in the original schedule.  The most comprehensive example of Article XXI modification is 

that undertaken by the EC following successive enlargements of the Union.  In drawing up its 

consolidated schedule the EC modified or withdrew certain commitments made by new 

Member States before their accession to the EC.  In the consequent negotiations, the EC has 

agreed on compensatory market access and national treatment commitments with some 17 

Members who declared themselves affected by the modifications. 

                                                           

 
30

 Guidelines and Procedures for the Negotiations on Trade in Services, adopted by the Special Session of the 

Council for Trade in Services on 28 March 2001, S/L/93. 
31

 ñWe recognize the particular economic situation of LDCs, including the difficulties they face, and 

acknowledge that they are not expected to undertake new commitments.ò, Doha Work Programme, Ministerial 

Declaration, adopted on 18 December 2005, WT/MIN(05)/DEC, para. 26. 
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h) General Exceptions 

43. Article XIV of the GATS provides general exceptions for policy objectives of 

overriding importance, such as life, health, safety, public order and national security 

(Article XIVbis).  No other provision in the Agreement, including its own specific 

commitments, prevents a Member from taking measures necessary to protect these values.  

Article XII provides a similar exception, in specified circumstances, for measures to restrict 

trade in the event of serious balance of payments difficulties. 

4. Negotiating Services Liberalisation in the GATS  

44. The basic methodology for services negotiations is the bilateral exchange of requests 

and offers.  This is recognized in the Guidelines and Procedures for the Negotiations on 

Trade in Services (S/L/93) as the main method of negotiations.  However, they also 

legitimize plurilateral and multilateral approaches, as does Article XIX:4 of the GATS itself.  

The flexibility provisions in Article XIX, described above, condition the participation of 

developing countries in the Doha Round. 

45. The starting point for negotiations is the existing GATS commitments of the 

Members: As explained above, withdrawal or reduction of commitments is not permitted, 

except through renegotiation of commitments under Article XXI.  Once a date for requests is 

agreed by the Membership, individual Members assess their export and investment interests 

and submit requests for new or improved commitments to trading partners.  Requests are 

treated confidentially by recipients and can be withdrawn, amended or expanded at any time.  

(However, the initial requests addressed by the EC to 112 countries in the Doha Round were 

leaked and made widely available.) 

46. After a period of bilateral negotiation among Members over the requests, the 

Membership agrees on a date by which to begin submitting offers.  Although requests are 

usually made bilaterally, from one Member to another, offers are necessarily multilateral 

because all GATS commitments apply to all Members.  Members submit one offer in 

response to all the requests they receive.  By the end of September 2005, 69 initial offers had 

been tabled and 28 of these had been revised.  59 of the initial offers were made by 

developing countries, 10 by developed countries (counting the EC as one).  Some offers have 

been made public, but most are available only to WTO Members.  These offers, the results of 

the bilateral request-offer process, are generally agreed to be deeply disappointing in terms of 

the new market access they would provide.  Efforts have been concentrated since the Hong 

Kong Ministerial Conference in 2005 on plurilateral negotiations, in which groups of 

Members with a strong export interest in particular sectors or modes of supply address a 

collective list of requests to a group of target countries.  Negotiations follow between the two 

groups.  It is not yet clear whether this will result in improved offers of commitments, though 

some discussions are reported to have been positive. 

47. Thirty -three LDCs, including 24 African countries, addressed to all non-LDC 

Members a plurilateral request on Mode 4, the movement of natural persons.
32

  Egypt and 

Morocco were signatories of a further request on Mode 4 issued by 12 developing countries.   

Mauritius and Morocco were signatories of a plurilateral request on tourism.  The African 

countries which were recipients of requests were Egypt, Mauritius, Morocco, Nigeria, 
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 This is further described in Chapter V, para. 18. 
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Namibia and South Africa.  South Africa received 12 requests, far more than any other 

African country. 

B. Other Trade in Services Agreements 

48. There has been a remarkable proliferation of RTAs covering trade in services.  

While 163 of 218 RTAs currently in force cover only trade in goods, 55 include sections on 

trade in services.  51 of the 55 RTAs which cover services have been notified to the WTO 

following the GATSôs entry into force in 1995.
33

    

49. Like the GATS, RTAs typically consist of a framework of rules on services trade and 

investment, with schedules of commitments on either a positive or negative
34

 list basis 

attached. Trade restrictions are usually of the two types familiar from the GATS:  (i) an 

explicit list of market access barriers (discriminatory and non-discriminatory quantitative 

limitations) and (ii) national treatment barriers consisting of all other discriminatory 

measures.  These agreements have delivered a range of different outcomes and levels of 

consequent trade liberalisation, which presumably reflects the different negotiating 

objectives the negotiating parties took into their negotiations. 

50. At one end of the spectrum, some RTA agreements simply replicate the participating 

countriesô GATS commitments and the only preference they create between the RTA 

partners is access to an additional dispute settlement mechanism.  Others go beyond GATS 

commitments to bind the regulatory status quo in key sectors, reducing the risk of change to 

suppliers and investorsô operating environments in each othersô markets.  Recent agreements 

have created new market openings between the parties, through the extension of bindings on 

the regulatory status quo and actual liberalisation in some sectors.  Agreements of this kind 

create stable investment and export operating environments and trade preferences between 

the parties.  In addition, agreements such as the EC-Cariforum EPA introduce new ñGATS- 

plusò regulatory provisions and additional benefits in respect of development cooperation 

and technical assistance.  An important feature common to the majority of the RTAs is the 

inclusion of a non-party MFN clause.  These require the parties to agree to extend to each 

other any other preference granted to a third country, sometimes on an asymmetric basis. 
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 Source: Staff of the WTO Secretariat. 
34

 A negative list means that the disciplines of the agreement apply to all sectors except to those explicitly 

exempted.  
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CHAPTER 2 

 

NEGOTIATING WITH EUR OPE: THE ECôS ORIENTATION IN 

SERVICES NEGOTIATION S 

1. The EC is the largest exporter and importer of services in the world, and it looks to the 

service sector, which accounts for over two-thirds of both GDP and employment, to ensure 

the growth of the European economy and sustain the living standards of the population.  In 

consequence, the EC has been, along with the United States, a prime mover and a major 

demandeur in the liberalisation of international trade in services, both in the multilateral 

context of the WTO and in the negotiation of bilateral free trade agreements and regional 

integration agreements. 

I. EC ORIENTATION IN TH E GATS AND ITS GATS COMMITMENTS  

2. From the beginning of the debate in the GATT about the extension of multilateral rules 

to international services trade, in the early 1980s, the EC was one of the most powerful 

advocates of liberalisation under multilateral disciplines.  This was, and still is, a strategic 

policy imperative due to the loss of comparative advantage in certain manufacturing 

industries to producers in newly industrialized and emerging economies and the increased 

liberalisation of its agricultural sector.  The EC has therefore sought market access for its 

service industries to offset its declining competitivity in manufacturing and, in political 

terms, the concessions it would be obliged to make in agriculture.  It must be assumed that 

this will remain a fundamental element of EC trade policy. 

3. In the Uruguay Round EC negotiators played a central role in the design, structure and 

drafting of the GATS.  The EC thus has a large share of the responsibility for the GATS as it 

now stands.  It was also one of the most active delegations in the negotiation of market 

access commitments ï the schedules of specific commitments which all WTO Members must 

maintain. The EC itself submitted in the Uruguay Round one of the most comprehensive 

schedules of GATS commitments in terms of its sectoral coverage.
35

 As with all GATS 

schedules, limitations on market access and national treatment vary greatly in importance: 

some are trivial but others can be real impediments to doing business. It is therefore 

necessary to examine the limitations carefully in order to assess the value of a commitment ï 

particularly, in the case of the EC, if seeking to do business in a particular EC Member State. 

4. The ECôs Uruguay Round schedule included no commitments on the sector of 

audiovisual services, because of strong resistance by certain member states, and there seems 

no likelihood that multilateral commitments on audiovisual services will be made in any 

foreseeable future.  Some regional and association agreements, including the EC-Cariforum 

EPA, have however included provisions for cooperation in audiovisual services.
36

  The EC 

also made no commitments in the Uruguay Round on the sector of maritime transport , 

                                                           

 
35

 The Schedule implemented on behalf of the then 15-member EC included commitments on 120 of the 160 

sub-sectors into which the totality of service industries are conventionally grouped.  The basic commitments in 

each sector were inscribed in the name of the EC as a whole but individual Member States were able to maintain 

limitations at the national level on market access and national treatment.  The schedule is therefore a record of 

commitments undertaken by the EC as a whole, subject to limitations maintained in their own markets by 

individual Member States.  
36

 See in greater detail below, chapter 3, para. 12.   



 17 
 

having agreed with the United States that both would withdraw the offers they had tabled on 

that sector during the negotiations.  However, the EC has offered commitments on maritime 

services in the Doha Round and in some of its regional agreements, again including the EC-

Cariforum EPA. 

5. As a result of the successive enlargements of the EC, its consolidated schedule of GATS 

commitments covers 27 Member States.
37

  The sectoral coverage of the schedule has not 

been greatly enlarged, but its extension to twelve new members considerably increases its 

value in terms of access to the EC market.
38

  This 25-member Schedule has not yet entered 

into force because it has not yet been ratified by all EC Member States.  Together with the 

additional commitments made by Bulgaria and Romania it is however the basis on which the 

EC is negotiating free trade agreements and regional integration agreements, and for its offer 

of improved commitments in the Doha Round.
39

 

II.  EC ORIENTATION IN TH E DOHA ROUND 

6. The same political imperative ï the search for a trade-off between concessions in 

agriculture and anticipated gains in services and other ñnewò areas of trade policy ï 

underlies the ECôs negotiating stance in the Doha Round.  It has in fact been made very 

explicit.  The ECôs strong advocacy of the ñSingapore issuesò ï investment, competition, 

trade facilitation and transparency in government procurement ï was motivated in part by the 

perceived need to create a substantial supporting agenda for the renewed negotiations on 

agriculture and services which were already mandated in the Uruguay Round.  It was 

calculated that the concessions which would be required of the EC in agriculture could be 

compensated by improved market access in services and the extension of WTO rules into 

these new areas.  The exclusion of Investment and Competition from the Doha Development 

Agenda (DDA),
40

 resulting from the WTOôs Ministerial Conference at Cancun in 2003, and 

of Transparency in Government Procurement in 2004, was accordingly a severe setback for 

the EC, and it increased the incentive to seek market access gains in services. 

7. As discussed in Chapter I, the basic negotiating modality in the services negotiations is 

the exchange of requests and offers, essentially on a bilateral basis.  This has been 

supplemented, since the Hong Kong Ministerial Conference of 2005, by ñplurilateralò 

negotiations, in which groups of countries seeking improved access in specific sectors have 

addressed common requests to groups of target countries.  The EC has been highly active in 

both processes.  It submitted an initial offer of commitments in June 2003, and a revised offer 

in July 2005.  The initial offer, on behalf of the 15-member EC, removed a substantial 

number of the market access and national treatment limitations which had been imposed in 

the Uruguay Round and added a new category of Independent Professionals to the ECôs 

commitments on the movement of natural persons (Mode 4).  Offers which had been made 

but eventually withdrawn in the negotiations on maritime transport which were suspended in 

1996 were restored; they would provide full access to international maritime transport and 
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 The consolidated schedule covering 27 Member States is not yet publicly available, but is available to WTO 

Members (S/SECRET/11 of 30 October 2007).  The schedule covering 25 Members (not including Bulgaria and 
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38
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to limitations on market access and national treatment in individual member states. 
39

 The EC revised offer in the Doha Round is available on the WTO website as TN/S/O/EEC/Rev.1 of 29 June 

2005. 
40

 Ministerial Declaration, adopted on 14 November 2001, WT/MIN(01)/DEC/1, 20 November 2001. 
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non-discriminatory use of EC ports, as well as the right of establishment (commercial 

presence) for supply of maritime transport and auxiliary services.  New commitments were 

also offered in the air transport sector, on ground-handling and airport management services. 

8. The major value of the revised offer lay in its extension of the ECôs initial offer to the 

new Member States, but it also included some expansion of the coverage of commitments 

and removed a  number of market access and national treatment limitations, for example in 

telecommunications, construction, tourism, transport and financial services.  New 

commitments were offered on ñBeauty and well-being servicesò, at the request of some 

developing countries. 

9. Since the Uruguay Round the EC has become increasingly sensitive on the issue of 

public services and public utilities, no doubt in response to the highly negative 

campaigning of non-governmental organisations (NGOs) which claimed that the GATS was 

designed to promote the privatisation of such services.  It is made clear in the ECôs revised 

offer that no additional commitments or requests would be made on health or education 

services. It repeated a limitation in the ECôs Uruguay Round schedule to the effect that 

services regarded as public utilities, such as infrastructural, environmental or health services, 

might be subject to government monopolies or to exclusive rights granted to private 

operators. 

10. A further revision and improvement of the EC offer was expected to be made in July 

2006, but due to the suspension of the Doha Round at that time and the ensuing stalemate it 

has not been tabled. 

11. The initial requests of the EC were addressed in June 2002 to 112 countries ï i.e. all 

WTO Members except for EC accession candidates and partner countries in European 

Association Agreements.  The recipient countries were classified in three groups 

according to their level of development and the requests addressed to them were graduated 

accordingly.  The first group, OECD
41

 Members plus some major developing countries 

including South Africa, were asked to make full commitments in all sectors except education, 

health and audiovisual services.  The second group, of middle-income developing countries, 

was asked for commitments on 5-7 sectors of key interest to the EC, including 

telecommunications and maritime services, and on other ñinfrastructuralò services regarded 

as vital to development, such as tourism, financial and construction services.  The third 

group, consisting of all other developing countries including LDCs, was asked to make 

commitments in fewer sectors ï in some cases as few as two. 

12. The requests addressed to LDCs were nullified by the agreement at the Hong Kong 

Ministerial Conference that LDCs would not be expected to make any commitments in the 

Doha Round. 

13. After the Hong Kong Ministerial Conference of 2005 the attention of demandeur 

countries including the EC was focused on the plurilateral process, in which groups of 

Members drew up common requests for liberalisation in sectors of special interest to them 

and submitted these to groups of target countries.  The EC participated in 13 out of a total of 

24 plurilateral requests, in the following services: Legal, architectural, computer-related, 

postal/courier, telecommunications, construction, distribution, environmental, financial, 
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maritime, air transport, energy and Mode 3.  It received plurilateral requests on tourism, 

logistics, services related to agriculture, cross-border trade, movement of natural persons and 

MFN exemptions. 

III.  EC ORIENTATION IN BI LATERAL AND REGIONAL  AGREEMENTS 

14. The failure in December 2008 to agree on modalities for the negotiations on agriculture 

and non-agricultural market access has cast the future of the Doha Round into doubt.  It is not 

clear when and on what basis substantive negotiations on services or other issues will be 

resumed.  Although the EC insists that its first priority continues to be the WTO system and 

multilateral liberalisation in the Doha Round, it must be assumed that at least in the short 

term its negotiating resources and ambitions will increasingly be focused on bilateral 

and regional liberalisation, including through EPAs. 

15. This reorientation was already made explicit in a new strategy announced in October 

2006, under which free trade agreements would be sought with major economies, in addition 

to the longstanding program of association and cooperation agreements with developing 

countries.
42

  Free trade agreements are intended to achieve ñthe highest possible degreeò of 

liberalisation in goods and services trade and in investment, and to foster convergence of 

regulations where possible.  The level of ambition in EPAs is significantly lower.
43

 

16. The implication of this strategy, if it is successful, is that within a short time a large 

number of the ECôs key trading partners will enjoy preferential access to European 

markets, potentially to the disadvantage of countries outside the preferential regime. 

17. As noted above, the basis for further liberalisation  by the EC is the consolidated 

GATS schedule of commitments by the 27 Member States, to which should be added the 

additional commitments in the revised offer of commitments in the Doha Round.  This offer 

was tabled and implemented in the EC-Cariforum EPA, and it has been stated by the 

European Commission that the same will apply in the EC-ESA negotiation. 

18. The basic principles of the ECôs approach to services in RTAs, including in EPAs, are 
closely modelled on the basic principles of the GATS.  However, some of the ECôs regional 

agreements include important WTO -plus provisions.  They also depart from the basic 

structure of the GATS, particularly in their treatment of investment (commercial presence) 

and movement of natural persons, and in the scheduling of commitments.  These points are 

developed in the following discussion of the EC-Cariforum EPA. 

19. Most of the ECôs bilateral trade agreements with developing countries involve no 
immediate liberalisation of trade in services, though they commonly include commitments to 

consider liberalisation in the future.  Thus, the EC has negotiated Association Agreements 

with nine Mediterranean countries under the Euro-Mediterranean Partnership.  Their main 

focus regarding services is on economic cooperation rather than liberalisation: the 

Agreements with Egypt, Israel, Jordan, Morocco and Tunisia only commit the parties to 

assess the scope for liberalisation within periods varying between three and five years.  

Algeria and Jordan, however, have undertaken limited national treatment obligations.  The 

Association Agreements are intended to lead to the development of a single Euro-

Mediterranean free trade area by 2010. 
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20. In the Trade, Development and Cooperation Agreement between South Africa and the 

EC, which has been in force since 2004 and which provides for economic cooperation in key 

service sectors, there is no commitment to actual liberalisation of services trade.  However, 

the Parties undertake to endeavour to extend the scope of the Agreementôs provisions on 

services, with the objective of eliminating discrimination between them in all modes of 

supply. 

21. The Global Agreement between the EC and Mexico (the Economic Partnership Political 

Coordination and Cooperation Agreement), which entered into force in 2000, provides for 

economic cooperation in financial services, telecommunication and tourism and institutes a 

standstill on discriminatory measures in services between the Parties.  It did not however 

proceed to the stage of actual liberalisation, which is foreseen after the conclusion of the 

Doha Round.  The Association Agreement with Chile, however, does include commitments 

in nearly all service sectors and covers liberalisation of investment.  It also includes a 

commitment to further liberalisation.
44

 

IV.  EC ORIENTATION IN EC ONOMIC PARTNERSHIP AGREEMEN TS 

22. The negotiation of EPAs with ACP countries was a deliberate response by the EC to the 

loss of WTO legal cover for the previous regime of unilateral, non-reciprocal, trade 

preferences accorded to these countries.  Furthermore, the EC had concluded that three 

decades of unilateral preferences had failed to generate the anticipated growth and 

diversification of trade, and general economic development, in the ACP countries.  The EPAs 

are designed to provide a legal basis for reciprocal trade preferences and to incorporate them 

in comprehensive agreements on goods and services, on development, economic cooperation 

and regional integration.  As noted above, WTO law does not require the negotiation of such 

comprehensive agreements; unilateral tariff preferences on goods, though not on services, 

can be maintained on the basis of the Enabling Clause through the Generalized Scheme of 

Preferences (GSP) or, for LDCs, the ECôs Everything But Arms (EBA) initiative.  But the 

Enabling Clause does not legitimize more favourable treatment of ACP countries than of 

other developing countries, which the EPAs are intended to provide. 

23. The Cotonou Agreement of June 2000, the framework under which all EPAs are 

negotiated, specifies that new trade agreements must be compatible with WTO law.  In 

particular, as we noted above, this means that they must comply with Article XXIV of the 

GATT where trade in goods is concerned, and with Article V of the GATS for trade in 

services.  Without such compliance, preferential treatment accorded under EPAs would be 

open to challenge as a breach of the MFN obligation. 

24. On the basis of the flexibility provided by Article V a principle of asymmetric 

liberalisation is applied in EPAs.  In the EC-Cariforum EPA the ECôs services commitments 

are wider in sectoral coverage (more than 90% of subsectors are covered, as compared with 

65-75% coverage by Cariforum countries) and more open in terms of freedom from market 

access and national treatment limitations than those of its partners: this is inevitable since its 

commitments start from the comprehensive Doha Round offer of the EC, and it will also 

apply in an EPA with the ESA.  For countries negotiating an EPA with the EC the essential 

calculation is the additional liberalisation, or other benefits, to be obtained from the EC over 
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and above the market access already guaranteed by the ECôs WTO obligations.  To a very 

large extent these benefits will be found in economic cooperation or development provisions, 

which are likely to be more important than additional market access, given the ECôs already 

extensive commitments. 

25. As for other RTAs, services are a crucial part of EPAs for the EC, which has sought 

with particular urgency the liberalisation by ACP countries of ñinfrastructuralò services ï 

those whose efficiency largely determines the efficiency of the economy as a whole, such as 

financial, transport and telecommunications services.  These are of course sectors in which 

the EC has important export interests, but it is also true that lack of efficient suppliers of 

these services is a serious impediment to development. 

26. On its own part the EC is committed by the Cotonou Agreement ñto give sympathetic 
consideration to the ACP countriesô priorities for improvements in the ECôs scheduleò.

45
  In 

the case of the EC-Cariforum EPA this is translated, inter alia, into new commitments on 

movement of persons (Mode 4) and on entertainment services. 

27. Regulatory cooperation is also an important feature of the approach to EPAs, taking 

two forms: (i) regulatory provisions in key sectors and (ii) commitments to cooperation in 

areas such as development of regulatory regimes and drafting legislation.  The proposal for a 

framework agreement submitted by the EC to ESA in September 2008 includes regulatory 

disciplines or understandings on computer services, courier services, telecommunications, 

financial services, international maritime transport and electronic commerce. Provisions on 

general cooperation are left blank. 

28. The most significant departure from GATS orthodoxy in the ECôs approach to services, 

in the EC-Cariforum EPA and certain other regional trade agreements, is that services are 

embedded in a wider Title on ñInvestment, Trade in Services and E-commerceò.
46

  In 

regard to commercial presence of services providers (Mode 3 in GATS terminology) this 

structure appears not to affect the outcome of negotiations; commitments are still made on 

the basis of positive-listing of covered sectors and subsectors, and may be subject to market 

access and national treatment limitations, as in the GATS.  However, the investment 

provisions apply not just to services but to all economic activities, with four exceptions.
47

  

This can make reading and cross-comparison of commitments on services somewhat more 

difficult than the standard GATS format. 

29. The EC supports the further integration of the regional economies with which it is 

negotiating EPAs, integration being understood to mean the progressive removal of trade 

barriers within the region and the further development of regulation at the regional level. 

30. In the negotiations for an EPA between the EC and the Southern African Development 

Community (SADC) the framework agreement proposed by the EC in June 2007 was 

essentially similar to that proposed to ESA and Cariforum.  It contained draft regulatory 

disciplines on computer, postal and courier, telecommunications, financial and maritime 

transport services, and on E- commerce. However, the Interim Agreement signed in 

November 2007 contained no substantive provisions on services.  Instead, it committed the 

Parties, in the second stage of the negotiations, to further negotiations on services, as follows: 
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ñNo later than 31 December 2008 the Parties will complete negotiations on services liberalisation, on the 

basis of the following:  

 Liberalisation schedule for one service sector for each participating SADC EPA State; 

 Commitment to a standstill as specified in Article V.1.b(ii) GATS, for all services sectors; 

 Agreement to negotiate progressive liberalisation with substantial sectoral coverage within a period 

of three years following the conclusion of the full EPA.ò 

31. The negotiations on services have not yet been completed, but are expected to be 

resumed in February 2009.  We understand that one of the main considerations in the minds 

of some SADC negotiators in the first stage of the negotiations was the sequencing of 

liberalization and integration of services markets on the regional level, on one hand, and 

liberalization vis-à-vis the EC on the other. 

32. The ñstandstillò provision in GATS Article V:1(b)(ii) has been discussed in paragraphs 

30-32 of Chapter 1, where we have stated our conclusion that it does not require a standstill 

on uncommitted services. 

V. THE EC INTERNAL MARK ET FOR SERVICES 

33. Historically, in the EC as in the WTO, the liberalisation of markets for services has 

lagged behind the removal of barriers to trade in goods.  In recent years, this situation has 

been ameliorated by an increasing emphasis, in the EC institutions, on horizontal and sectoral 

legislation on services, accompanied by case law in the European courts.  In addition to these 

regulatory and judicial steps towards market integration, the communications revolution has 

helped to make national frontiers redundant, making greater cross-border cooperation 

indispensable.  Nevertheless, the single market for services is still far from completion. 

34. The most visible progress has been in the creation of a single market for financial 

services.  Since 1999, more than 100 pieces of EC legislation have been enacted under 

successive Financial Services Action Plans (FSAPs), so that today it can be said that there is 

a single regulator in the EC (with EC law having effectively replaced national law in areas 

such as banking, securities and insurance), even if enforcement and supervision remains the 

responsibility of Member States. 

35. Likewise, in areas such as telecommunications, civil aviation, legal and accountancy 

services, tourism, public utilities and even health (which traditionally has fallen under 

national sovereignty), EC legislation and case law now ñoccupies the fieldò to a considerable, 

if not exclusive, extent.  As far as ñhorizontalò legislation is concerned, in 2006 a general 

Directive on services was adopted covering all service sectors not covered by ñverticalò 

Directives, but with a number of notable exclusions such as gambling, health care, 

audiovisual services, transport services and ñnon-economic services of general interestò.  The 

main objectives of the Directive are to ease freedom of establishment and services supply 

across borders, to promote the quality of services, to strengthen the rights of service users 

and to strengthen administrative cooperation between Member States. 

36. EC regulatory developments have two essential characteristics.  First, the emphasis both 

in legislation and judicial case law tends to be on the removal of national rules, procedures 

or practices which cannot be justified on grounds of public policy.  The aim here has 

been to create a single continental market for service providers, analogous to a national 
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market such as the United States.  Secondly however (and particularly in areas where 

consumers and investors are most vulnerable such as financial services), the aim has 

increasingly been to harmonise at EC level measures of consumer and investor 

protection.  Throughout this process, a consistent theme has been to balance market 

liberalisation with effective consumer protection, with an appropriate allocation of 

responsibility for the supervision and enforcement of EC rules between EC, national and 

local agencies. 

37. Finally, although the creation of a single market for services in the EC is said to be 

based on a ñnew approachò involving minimum harmonisation of national rules, 

complemented by the mutual recognition of national rules and procedures, the evidence is 

that Community legislation in areas such as financial services tends to be increasingly 

detailed, to the extent that the scope for primary legislation at national level is substantially 

reduced or removed.  This situation has the important corollary in the ECôs external relations 

(including in the WTO) that the ECôs ñacquis communautaireò tends increasingly to be taken 

as a starting point for the Communityôs bilateral or multilateral negotiations with third 

countries in the services sectors. 

38. ESA service suppliers would benefit from the liberalization of the EC internal market if 

they established a commercial presence in an EC Member State, since they would then have 

the same right to operate in other EC Members as a supplier of a Member State ï provided 

that they operate as subsidiaries formed in accordance with the law of a Member State and 

have their registered office, central administration or principal place of business within the 

Community. 

VI.  EC INDUSTRYôS ORIENTATION TOWARDS RTAS  

39. The services sector in the EC is very large and sophisticated ï by far the biggest exporter 

of services in the world.  It is an active and influential participant in negotiations on services 

trade, both directly and more especially through the European Services Forum (ESF), 

which is the trade association for European service industries and their main interlocutor with 

European and foreign governments. 

40. Statements made by the ESF with direct reference to the EC-ESA EPA, make it clear 

that the European industriesô overriding objective in trade negotiations is to secure the right 

to supply services, both across borders and through commercial presence, on a national 

treatment basis.  It therefore seeks commitments free of market access and national treatment 

limitations in all important sectors except audiovisual services and health and education 

services, which are excluded from EC requests for policy reasons.  The first priority for 

liberalisation is commercial presence, Mode 3, followed by cross-border supply, Mode 1, 

particularly for services capable of being supplied electronically.  However, some European 

service industries also have a strong interest in greater freedom to transfer skilled staff 

temporarily to foreign markets as intra-corporate transferees (Mode 4).  

41. Although the Doha Round officially remains the political priority of EC governments 

and service industries, the failure of that negotiation to date means that RTAs have become 

the main focus of attention.  The ESF is closely following developments in the EC-ESA 

negotiations and will influence EC positions.  It stresses the dissuasive effects on potential 

investors of imposing too many conditions such as joint venture and local sourcing 

requirements.  In terms of the sectoral coverage of an EPA it will press in particular for Mode 

3 commitments on infrastructural services such as telecommunications, transport, energy 
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distribution and financial services.  The service industries are also keenly interested in the 

process of regional integration in Eastern and Southern Africa because the ability to serve a 

larger and richer integrated market has obvious commercial attractions for them. 
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CHAPTER 3 

 

THE EC-CARIFORUM EPA AND PR OPOSAL BY THE EC TO 

ESA  

I. OVERVIEW  

1. The EC-Cariforum EPA was signed on 16 December 2007 and has been applied on a 

provisional basis since 29 December 2008.  It was the first EPA to be concluded and is still 

the only comprehensive agreement, covering trade in services as well as goods, between the 

EC and any of the ACP Regional Groupings.  The draft Title on Services and E-

Commerce proposed by the EC to ESA in September 2008 (ñthe EC proposalò) is very 

closely modelled on the corresponding Title in the EC-Cariforum EPA.  Many of its 

provisions are repeated verbatim.  Though it has now been agreed that ESA and the EC will 

prepare a joint first draft of this Title, the EC proposal remains on the table. There is no 

presumption that ESA countries will accept the general approach of the EC-Cariforum EPA 

or that they will assume levels of services commitments similar to those of the Cariforum 

signatory countries.  There are important differences between the circumstances of the two 

regions. However, the EC-Cariforum EPA is the best pointer we have to the possible content 

and structure of an EC-ESA Agreement, and for this reason we analyze it below in some 

detail and draw attention to significant similarities and differences between the EC-

Cariforum EPA and the EC proposal to ESA. 

2. The structure of Title II ñInvestment, Trade in Services and E-Commerceò of the EC-

Cariforum EPA departs from the standard GATS template in that cross-border trade 

(GATS Modes 1 and 2), commercial presence (Mode 3) and presence of natural persons 

(Mode 4) are treated in separate chapters.  In itself, this does not have legal consequences: 

the content of specific commitments under each mode is not affected.  But it means that 

provisions on market access, national treatment and MFN treatment are repeated, with small 

variations to take account of the specificities of each mode, in the chapters on cross-border 

supply and investment.  The commitments of the EC on cross-border supply, commercial 

presence and movement of natural persons are inscribed in three separate schedules.   The 

commitments of the Cariforum states on all four modes of supply are presented in a single 

schedule, as in the GATS. 

II.  KEY PROVISIONS ON SERVICES AND INVESTMEN T 

3. In this section, we comment briefly on the key provisions of Title II ñInvestment, Trade 
in Services and E-Commerceò of the EC-Cariforum EPA, and where appropriate, we indicate 

modifications or additions to the comparable provisions of the GATS.  The EC-Cariforum 

EPA has a number of significant ñGATS-plusò provisions. 

A. Objective, Scope and Coverage  

1. Chapter 1 ï General Provisions (Article 60) 

4. Article 60 is identical to Article 1 in the EC proposal to ESA.  What is stated below 

with reference to Cariforum countries would therefore also apply to ESA countries if the EC 

proposal were implemented. 
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5. Paragraph 1: Paragraph 1 of Article 60 explicitly mentions sustainable development 

and integration of Cariforum States into the world economy as key objectives of the 

EPA.  This is meaningful, since the object and purpose of an international treaty are 

important for the interpretation of treaty provisions.  Paragraph 1 also states that services and 

investments are to be liberalised progressively, reciprocally and asymmetrically.  Therefore, 

while both Parties were required to undertake commitments, Cariforum States were expected 

neither to make commitments in as many sectors as the EC nor to provide the same depth of 

liberalisation in those sectors.  Within the Cariforum group, less-developed countries were 

expected to make commitments on fewer sectors than more developed ones.  As a result, 

compared to the EC, the Cariforum countries apply more conditions and limitations to a more 

limited sectoral coverage. 

6. Paragraph 2: This paragraph states that nothing in this Title requires the privatisation 

of public services or imposes any obligations in relation to government procurement.  

However, Title IV, on ñTrade- Related Issuesò, contains a very comprehensive Chapter on 

public procurement which imposes disciplines on procuring entities listed by the Parties 

regarding transparency, tendering and other elements of the procurement process. These 

disciplines apply to procurement of both goods and services. The EC has also proposed 

extensive disciplines on Government procurement to the ESA. 

7. Paragraph 3: The provisions of Title II do not apply to subsidies.  This means in 

particular that subsidies are not subject to the EPAôs MFN and national treatment 

obligations.  Subsidies can therefore be granted in a discriminatory way to national services 

industries.  This is an important departure from the GATS, where Members must accord 

MFN and, in scheduled sectors, national treatment with respect to subsidies unless otherwise 

provided for in their national services schedules.   

8. Paragraph 4: Paragraph 4, on the right to regulate, is based on language drawn from 

the preamble of the GATS.  It confirms that ñconsistent with the provisions of this Titleò 

each Party retains the right to regulate and to introduce new regulations to meet legitimate 

policy objectives.  The qualifying phrase ñconsistent with the provisions of this Titleò has no 

counterpart in the GATS.  We understand it to mean that the right to regulate does not 

override the commitments on regulation which are agreed later in this Title and incorporated 

in schedules of specific commitments.  The right to introduce new regulations would not of 

course cover the introduction of new discriminatory regulations against foreign suppliers in 

sectors where national treatment commitments have been made unless an appropriate 

national treatment limitation has been scheduled.  

9. Paragraph 5: This paragraph clarifies that, as provided for in Paragraph 2 of the GATS 

ñAnnex on Movement of Natural Persons Supplying Services under the Agreementò, the 

EPA does not apply to job-seekers (natural persons seeking access to the labour market) or 

to measures regarding citizenship, residence or employment on a permanent basis.  The right 

of the Parties to control entry and stay of natural persons in their territories, providing it is 

not done in such a manner as to nullify or impair a specific commitment, is affirmed. 

2. Chapter 2 ï Commercial Presence (Article 66) 

10. The EC-Cariforum EPAôs chapter on commercial presence applies to measures affecting 

commercial presence in all economic activities subject to certain exceptions.  This includes 

not only the supply of services under GATS Mode 3 but also investments related to goods.  

The inclusion of specific rules for non-service related investments is an important 



 27 
 

WTO-plus provision, since the WTO Agreements, apart from the GATS, provide only 

fragmentary rules for investment measures unrelated to services.  

11. The format proposed by the EC to ESA in 2008 is different in that trade in services and 

E-commerce, including services trade through commercial presence, are dealt with in one 

Title, while investment per se is treated in a separate Title on Establishment.  This 

change was made at the request of ESA countries, partly for substantive reasons but mainly 

because different Ministries in many countries have responsibility for services on one hand 

and for investment per se on the other, and this makes the handling of negotiations on these 

issues easier if they are treated in separate Titles.  We understand that this is not regarded by 

the EC as having any consequences for the substantive content of the EPA.  The same has 

been done in some other EC RTAs. 

12. Audiovisual services are excluded from the EPAôs provisions on commercial presence, 

cross-border supply and movement of natural persons.  This means that market access 

commitments on audio-visual services are not permitted under the EC-Cariforum EPA and 

that the MFN obligation does not apply to them.  However, the EC-Cariforum EPA includes 

a detailed Protocol on Cultural Cooperation.
48

  It ñsets up the framework within which the 

Parties shall cooperate for facilitating exchanges of cultural activities, goods and services, 

including inter alia, in the audiovisual sector.ò (Article 1.1).  The Protocol provides for the 

negotiation of new agreements for the co-production of audio-visual works between the 

Parties and for facilitated and preferential access for such co-productions to their respective 

markets (Article 5).  It also establishes an EC-Cariforum dialogue on audiovisual matters 

(Article 2.2) and includes a provision on technical assistance for Cariforum States.  

3. Chapter 3 - Cross-Border Supply of Services (Article 75) 

13. Chapter 3 covers cross-border supply of services, which in accordance with the GATS, 

is defined as ñthe supply of  a service: (i) from the territory of a Party into the territory of the 

other Party (Mode 1); (ii) in the territory of a Party to the service consumer of the other Party 

(Mode 2).  As in Article 66, the rights and obligations of this chapter do not apply to inter 

alia audio-visual services.  In the EC proposal commercial presence and cross-border supply 

are dealt with in Chapter II, whose definitions and substantive provisions are consistent with 

the GATS. 

4. Chapter 4 ï Temporary Presence of Natural Persons for Business 

Purpose (Article 80) 

14. Chapter 4 on the entry and temporary stay of natural persons for business purposes 

covers services supplied under Mode 4 of the GATS.  Chapter 4ôs coverage is limited to 

ñkey personnel, graduate trainees, business service sellers, contractual services suppliers and 

independent professionalsò all of which are carefully defined. Commitments on contractual 

service suppliers apply to 29 subsectors, those on independent professionals to 11. The same 

categories and definitions are included in the EC proposal to ESA, but the lists of subsectors 

to which commitments on contractual services suppliers and independent professionals 

would apply remain to be negotiated.  There is no such a priori limitation in the GATS, 

which covers the temporary movement of all categories of workers, though most WTO 
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Members have in practice limited their commitments on Mode 4 to key personnel and 

business visitors. 

B. Most Favoured Nation Treatment (Articles 70 and 79) 

15. Due to the structure of the EC-Cariforum EPA, the services title includes two MFN 

provisions, one for commercial presence (Article 70) and one for cross-border supply of 

services (Article 79), which are identical in substance.   

16. As under the GATS, the obligation to accord MFN treatment applies to any measures 

affecting services trade and investment, not only to measures in sectors where specific 

commitments were undertaken by the Parties.  The EC-Cariforum EPA does not, however,  

require MFN treatment for the temporary presence of natural persons.  This means that with 

respect to measures concerning the entry or temporary stay of natural persons for business 

purposes better treatment can be accorded to a third State than to the other EPA Party. 

17. The MFN clause is an asymmetrical provision.  Under the EC-Cariforum EPA, the EC 

is required to extend to the other Party any more favourable treatment that it might accord 

after the signature of the EPA to a third country with whom it concludes an economic 

integration agreement (EIA).
49

  An economic integration agreement is defined in Article 

61(f) as ñan agreement substantially liberalising trade in services and investment pursuant to 

WTO rulesò.  This provision could benefit the Cariforum States if the EC concludes future 

RTAs, in which it opens more services sectors than are opened under the EPA or in which it 

removes limitations and conditions currently maintained in its services and investment 

schedule. 

18. The Cariforum States on the other hand are only obliged to accord to the ECôs services 
suppliers and investors any more favourable treatment which they provide to ñmajor trading 

economiesò
50

 in an EIA concluded after the signature of the EC-Cariforum EPA.
51

  ñMajor 

trading economiesò include any country having a share greater than 1% of world 

merchandise exports.  Such MFN treatment is not automatically extended to the EC.  The 

EPA provides that the Parties ñshall enter into consultationsò
52

 when a Cariforum State 

concludes an EIA with a third party, in order to decide whether more favourable treatment 

granted under the EIA should be extended to the EC.  

19. As in many bilateral investment treaties or investment chapters of RTAs, the EC-

Cariforum EPA includes a clause, in paragraph 2 of Article 70 and Article 79, which clarifies 

that the MFN obligation does not cover preferential treatment granted in the context of a 

regional integration agreement which creates an internal market or requires the parties to 

significantly approximate their legislation. In other words, the EPA does not serve as a 

means of entry for the Parties into regional integration agreements concluded by the 

other Party.  Most traditional RTAs are not integration agreements in this sense; they do not 

seek to create an internal market or to approximate legislation. 

20. The MFN obligation does not apply to measures providing for recognition of 

qualifications, licences or prudential measures in accordance with Article VII of the GATS 
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and its Annex on Financial Services.  Measures taken under international agreements on 

taxation, and MFN exemptions listed under the GATS are also exempt.  There is no 

provision for the inscription of new MFN exemptions under the EC-Cariforum EPA.  

C. Market A ccess (Articles 67, 76, 81.2 (b), and 83.3 (f)) 

21. The EC-Cariforum EPA includes two very similar provisions on market access, one for 

commercial presence and one for cross-border supply, which in substance are almost 

identical to GATS Article XVI.  The only difference from the GATS, which results from 

Title IIôs subdivision into different modes of supply, consists in the fact that each of the two 

provisions mentions only those limitations which are relevant to the mode of supply 

concerned.  Similarly, Articles 81.2 (b) and 83.3 (f) on movement of natural persons refer 

only to reservations on the total number of persons in the form of economic needs tests or 

numerical quotas. 

22. The provision on market access in the EC proposal to the ESA (Article 6) is essentially 

identical to the Cariforum provisions except that commercial presence and cross-border 

supply are treated together in the same Article. 

D. National Treatment (Articles 68 and 77) 

23. Due to the structure of the EC-Cariforum EPA, it also has two provisions (Articles 68 

and 77) on national treatment, which are identical in substance.   

24. The national treatment obligations under the EC-Cariforum EPA mirror GATS Article 

XVII.  As in the GATS, the obligation for each Party to accord to commercial presences, 

investors, services and services suppliers of the other Party treatment no less favourable than 

that it accords to its own like commercial presences, investors, services and services 

suppliers applies only to sectors where a Party undertakes specific market access 

commitments.  The obligation to accord national treatment, however, is subject to limitations 

and conditions inscribed in a Partyôs schedule.  The provision on market access in the EC 

proposal to ESA (Article 6) is essentially identical to the Cariforum provisions except that it 

applies to both commercial presence and cross-border supply.  

25. The provision on national treatment in the EC proposal to the ESA (Article 7) is 

essentially identical to the Cariforum provisions except that it applies to both commercial 

presence and cross-border supply.  

E. Standstill Provision   

26. A significant GATS-plus commitment, the undertaking to maintain the current 

conditions of market access and national treatment for cross-border and commercial presence 

in respect of EC ñservices, services suppliers, investors and commercial presencesò, is set out 

in Paragraph 9 of the Cariforumôs introductory notes to its schedule of specific commitments 

on services.  This is ñwithout prejudice to the content of the list of commitments on 

commercial presence and on cross-border supply in this Annexò.  The limitations and the 

modes of supply left unbound in the specific commitments of the Cariforum countries are 

thus not affected by the standstill undertaking, which therefore applies only to uncommitted 

services. We have discussed this provision in the analysis of GATS Article V in paragraphs 

30-32 of Chapter I.  The framework proposed by the EC to ESA contains no reference to a 

standstill of this type, but the commitment made by Cariforum appears only in its schedule of 
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specific commitments and is not mentioned in the framework.  It may therefore be that a 

similar commitment could be requested of ESA countries.  It should be stressed that the 

standstill undertaking by the Cariforum States applies only to EC services and suppliers.  It 

does not mean that laws and regulations affecting cross-border supply of services and 

commercial presence may not be changed, but that any changes will not apply to the EC. 

F. List of Commitments and Reservations (Articles 69, 78, 81, 83 

and Annex IV) 

1. Schedules Used by the Parties 

27. Annex IV includes the lists of commitments and reservations for the different Parties.  

Although the EC uses four and the Cariforum States two schedules (one for services and one 

for investment in economic activities other than services), this is purely a matter of 

presentation and not of substance.  However, as noted above, it may complicate comparisons 

between commitments made in the EPA and those made or offered in the GATS or the DDA. 

The ECôs schedules consist of: 

 Annex IV A.  List of commitments on commercial presence (referred to in Article 69): 

this schedule sets out commitments for investments in all economic activities; 

 Annex IV B. List of commitments on cross-border supply of services (referred to in 

Article 78): it includes reservations on both Mode 1 and Mode 2; 

 Annex IV C.  Movement of natural persons.  Reservations on key personnel and 

graduate trainees (referred to in Article 81); 

 Annex IV D. Movement of natural persons.  Reservations on contractual services 

suppliers and independent professionals (referred to in Article 83). 

28. The Cariforum schedule is subdivided into two parts: 

 Annex IV E. List of commitments on investment (commercial presence) in economic 

activities other than services;  

 Annex IV F. List of commitments in services sectors covering all four modes of 

supply (referred to in Articles 69, 78, 81 and 83).  This combines all commitments on 

services, like a GATS schedule. 

2. Scheduling of Market Access and National Treatment Limitations 

29. The EC adopts a scheduling format unlike that of the GATS.  In each of its four 

schedules all reservations, limitations and exclusions are inscribed in a single column, 

whether they limit market access or national treatment.  The Cariforum schedule follows 

the GATS scheduling template, i.e., it uses separate columns for market access and national 

treatment limitations.  In both cases, the mode of supply to which a given limitation applies 

is specified, as in the GATS.  As stated above, these differences in the presentation of 

commitments appear to have no legal consequences.  However, the EC points out that the 

combination of market access and national treatment limitations in a single list presents one 

advantage.  GATS Article XX:2 provides that measures inconsistent with both market access 

and national treatment should be inscribed in the market access column, but will be 
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understood as qualifying national treatment as well.  This means that the entry ñNoneò in the 

national treatment column can be misleading: a limitation inscribed under market access may 

also limit national treatment, but there is no indication that this is so.  It has been 

recommended that in such cases the notation ñalso qualifies national treatmentò should be 

made, but this is not obligatory.  Combining the limitations in a single list removes this 

potential source of confusion. 

G. Future Liberalisation (Article 62)  

30. The EC-Cariforum EPA includes a provision on further liberalisation of services, which 

is inspired by GATS Article XIX.  According to Article 62, the Parties engage to enter into 

further negotiations on investment and trade in services no later than five years from the date 

of entry into force of the EPA ñwith the aim of enhancing the overall commitments 

undertaken under this Titleò.  In doing so, the Parties must take into account the objectives of 

the services and investment title, including those related to development.  There is no 

corresponding provision in the EC proposal to ESA. 

III.  REGULATORY FRAMEWORK  

31. Chapter 5 sets out the regulatory framework for trade in services under the EC-

Cariforum EPA.  It covers disciplines applicable to all services, on mutual recognition, 

transparency and procedures, but also establishes specific sectoral disciplines for six sectors 

ï computer services, courier services, telecommunications, financial services, international 

maritime transport services and tourism.  We comment below on the most notable features of 

these disciplines, in particular the treatment of universal service in the Agreement.   

A. Mutual Recognition (Article 85) 

32. Article 85 draws upon Article VII of the GATS.  However, the two Articles differ in 

several key ways.  Article VII establishes specific disciplines on mutual recognition, albeit 

low-level ones.  It requires WTO members to afford other Members the opportunity to 

demonstrate that their qualification, education, licensing or certification requirements should 

be recognized through bilateral or plurilateral agreements or through autonomous 

recognition.  It also prohibits the use of mutual recognition as a disguised restriction of trade.  

Article 85 guarantees the right of Parties to maintain whatever qualification and education 

requirements they deem necessary, and establishes a procedure for negotiating mutual 

recognition agreements.  The procedure is a long-drawn out one: the parties must first make 

recommendations on mutual recognition, within 3 years of entry into force and in the first 

instance, in respect of accounting, architecture, engineering and tourism.  The 

recommendations will be reviewed by the Trade and Development Committee, and if 

accepted, the Parties will commence negotiations on a mutual recognition agreement.  The 

eventual agreement must be GATS-consistent.   

33. Article 85 could be regarded as less rigorous than GATS Article VII, as it establishes no 

specific disciplines on the potential misuse of mutual recognition to limit trade, but it could 

prove a useful element of the EPA for the Cariforum countries.  Lack of recognition of 

qualifications and licensing is a significant impediment to exports, particularly in the 

professional services.  The establishment of a pathway to achieving mutual recognition and 

consequent common quality standards could give the Cariforum countries a useful 

competitive advantage over third countries in the European and other markets.  The market 
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access established under the EPAôs chapter on the temporary movement of natural persons is 

likely to encourage the conclusion of recognition agreements in regulated professions. 

34. On the other hand, it is clear that mutual recognition requires considerable financial and 

staffing resources.  Without technical and financial assistance, developing countries, and in 

particular LDCs, might not be in a position to develop and implement recommendations on 

mutual recognition.  This is explicitly recognized in Paragraph 2(b) of Article 121 on 

Cooperation, in which the negotiation of mutual recognition agreements is specified as one 

of the areas in which technical assistance, training and capacity building will be provided. 

35. Article 114 of Section 7 on Tourism Services also contains a reference to mutual 

recognition, noting that the Parties will work together in accordance with Article 85.   

B. Procedures (Article 87) 

36.  This Article is identical to Article 18 in the EC proposal to ESA.  It requires that 

applicants for licences or other forms of regulatory approval should be informed of decisions 

without delay, or of the status of their pending applications within a reasonable period of 

time.  It also requires that service suppliers affected by administrative decisions affecting the 

supply of the service should have the right of recourse to judicial, arbitral or administrative 

procedures and to appropriate remedies where justified.  These provisions essentially 

summarize the corresponding provisions, paragraphs 2(a) and 3, in GATS Article VI, on 

Domestic Regulation.  However, the core discipline of Article VI ï the necessity test, which 

requires that qualification and licensing requirements and procedures and technical standards 

must be no more burdensome than is necessary to ensure the quality of the service ï is 

omitted.  

C. Transparency (Article 105) 

37. Section 5 on financial services includes in Article 105 a best-endeavours requirement for 

the Parties to allow all ñinterested personsò (typically services regulators and suppliers of the 

other Party) the opportunity to comment on draft measures before their adoption.  The 

language on this issue (often called ñprior commentò) has arisen from the WTOôs discussion 

of regulatory disciplines and goes considerably further than GATS Article III.  There is, 

however, no requirement in Article 105 for the parties to demonstrate that they have taken 

account of such comment, so its actual value may be limited. 

D. Sectoral Regulation   

38. A key aspect of the services component of the EC-Cariforum EPA is the establishment 

of regulatory frameworks for six individual sectors.  These cover a range of issues 

including competition policy, definitions of universal service, licensing disciplines, 

disciplines on the conduct and independence of regulatory authorities and dispute settlement.  

Chapter 5 contains specific provisions on computer services, courier services, 

telecommunications services, financial services, international maritime transport services and 

tourism services.  Although many of the sectoral disciplines found in the EC-Cariforum EPA 

simply codify existing GATS practice, this is a significant ñGATS-plusò element of the 

EPA.  The GATS does contain specific regulatory disciplines for telecommunications and 

financial services, in the Annexes on Telecommunications and Financial Services. The 

Reference Paper on pro-competitive regulatory principles in basic telecommunications, 

which is a voluntary additional commitment, also includes regulatory disciplines. In general, 
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however, the disciplines on regulation in the GATS are not sector-specific.  The sectoral 

regulatory disciplines in the EC-Cariforum EPA are an integral and binding part of the 

Agreement.  

39. We do not analyse these regulatory provisions in detail, but draw attention to salient 

points.  It should be noted that the EC proposal to the ESA also contains regulatory 

disciplines on all of these sectors except tourism. 

1. Tourism Services 

40. Tourism is a sector of paramount importance to the Cariforum Members and they 

pressed for specific pro-competitive disciplines for this industry.  The disciplines agreed in 

Section 7 represent a ñGATS-plusò approach with new and original features.  It is based in 

large part on proposals submitted in the abortive WTO negotiations for a GATS Annex on 

tourism services, to which a number of Cariforum countries made a substantial contribution.  

The key provisions of interest cover the prevention of anti-competitive practices, assistance 

to small and medium-sized enterprises, mutual recognition, the promotion of sustainable 

tourism, compliance with environmental and quality standards and detailed provisions on 

development co-operation and technical assistance.   

41. The disciplines on anti-competitive practices have been considered a major 

achievement by the Cariforum States, as the global tourism industry tends to be dominated 

by a small number of large vertically integrated enterprises with great market power, many of 

which are based in or originate from the EC.  In accordance with Chapter 1 of Title IV 

(which deals with competition policy), Article 111 requires the Parties to maintain or 

introduce measures to prevent suppliers from materially affecting ñthe terms of participation 

in the relevant market for tourism services by engaging in or continuing anti-competitive 

practices, including, inter alia, abuse of dominant position through imposition of unfair 

prices, exclusivity clauses, refusal to deal, tied sales, quantity restrictions or vertical 

integration.ò  These provisions, and those on mutual recognition and development co-

operation, are all legally binding while those dealing with access to technology, small and 

medium enterprises and compliance with environmental and quality standards are on a best 

endeavours basis.   

42. Another notable feature of this section is its development co-operation provisions, which 

provide detailed and specific goals for cooperation in the sector.  The Parties have agreed to 

start work on a non-exhaustive list of areas, including capacity building for environmental 

management, the development of internet-based marketing strategies for small and medium 

sized tourism enterprises, as well as the upgrading of national accounts systems with a view 

to facilitating the introduction of tourism satellite accounts at the regional and local level. 

43. As noted above, the EC proposal to ESA contains no regulatory disciplines for tourism.  

Given the importance of the industry for ESA members, and its great potential for growth, 

we suggest that the inclusion of such disciplines should be an ESA objective in the 

negotiations.  

2. Telecommunications Services 

44. Section 4 on Telecommunications Services is based upon the GATS Reference Paper, 

and like the Reference Paper, it covers only basic telecommunications services.  A few 

services listed by the WTO among ñOtherò basic services are excluded from the EC-
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Cariforum EPA coverage; these include teleconferencing and paging services, for example.  

The main effect of this chapter therefore is to extend to those Cariforum signatories which 

have not already accepted them the disciplines of the Reference Paper on the basic 

services listed in Article 95:2.  The GATS Annex on Telecommunications is an integral part 

of the Agreement and is binding on all WTO Members.  However, acceptance of the 

Reference Paper is a voluntary specific commitment.  Almost all Members which have made 

commitments on telecommunications have accepted it, because it is generally accepted that 

such undertakings are necessary to give effect to market access commitments in basic 

telecommunications.  These disciplines are intended to ensure fair competition between 

foreign investors in telecoms services and incumbent major suppliers (which in developing 

countries have often been foreign-owned monopolies).  A number of developing countries 

made such commitments unilaterally, after the end of the 1997 negotiations on basic 

telecommunications (a unique occurrence in GATT/WTO history) because they wished to 

promote FDI in the sector. 

45. The EC-Cariforum EPA contains certain additions to the Reference Paper: 

 Regulatory authority: Article 95 requires regulatory authorities to be ñsufficiently 

empoweredò to regulate the sector and the establishment of an independent appeal 

process for suppliers affected by a decision of the regulatory authority.   

 Authorisation to provide telecommunications services: Article 96 provides that 

provision of telecommunications services shall be authorized ñas much as possibleò 

following mere notification.  A licence can be required to ñaddress issues of 

attributions of numbers and frequencies.  Licence fees are not permitted to exceed 

administrative costs.   

 Interconnection: In addition to reiterating the Reference Paperôs existing disciplines, 

Article 98 states that all authorised suppliers of telecommunications services have the 

right to negotiate interconnection agreements, in principle on a commercial basis, 

with other providers of publicly available telecommunications networks and services. 

We understand that this provision, which applies both to dominant and non-dominant 

suppliers, is intended to obviate problems arising from refusal to provide 

interconnection, which have particularly affected some developing countries.   

 Universal service  While the Parties retain their right to maintain any kind of 

universal service obligation, the Reference Paperôs necessity test is strengthened by 

agreement that all suppliers ñshouldò be eligible to provide universal service, that the 

designation of universal service providers should be efficient, non-discriminatory and 

transparent and that a process should be established to consider where necessary 

whether the universal service obligation is an unfair burden on designated suppliers. 

46. The EC proposal to the ESA includes a chapter on telecommunications services which 

is largely identical to the corresponding chapter in the EC-Cariforum EPA.  As with 

Cariforum, the effect of including such a chapter in the Agreement would be to extend to 

those ESA countries which have not yet accepted them the disciplines of the GATS 

Reference Paper on basic telecommunications services.  In considering whether such 

obligations should be accepted, ESA members may wish to clarify the implications of those 

provisions in the EC-Cariforum EPA which go beyond the Reference Paper disciplines. They 

may also wish to assess the administrative and regulatory burden which acceptance of these 

obligations would entail and where appropriate seek technical assistance in meeting it. 
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3. Financial Services 

47. The financial services section of the EC-Cariforum EPA largely repeats the GATS 

Annex on Financial Services, which is already binding on all WTO Members.  Key points 

are that the activities of public entities such as central banks and monetary authorities are not 

covered, since they are defined as not being service suppliers, and that the ñprudential carve-

outò giving the status of a general exception to measures taken for prudential reasons is re-

affirmed.  A provision which does not derive from the Annex requires the Parties to permit 

suppliers of the other Party to supply any new financial service which they allow to be 

provided in their own markets.  This derives from the Understanding on financial services, 

which is a voluntary undertaking like the telecommunications Reference Paper.  The EC-

Cariforum EPAôs obligations apply to financial services which are liberalised under the 

Agreement. 

48. The EC proposal to the ESA on financial services is largely identical to the Cariforum 

text, with one significant addition.  Article 36 contains a ñbest-endeavoursò commitment to 

ensure that internationally agreed standards for regulation and supervision in the financial 

services sector and the prevention of tax fraud and evasion are implemented and applied in 

the territories of the Parties. 

4. Computer Services 

49. Article 88 of the EC-Cariforum EPA contains an Understanding on computer and 

related services which is essentially a detailed definition of the sector.  It usefully specifies 

that the content of a service provided by electronic means (such as banking services provided 

electronically) are not themselves computer services.  This Understanding is accepted ñto the 

extent that trade in computer services is liberalisedò under the Agreement.  

50. The corresponding Article 19 in the EC proposal to the ESA is for practical purposes 

identical: a list of the basic functions used to provide computer and related services has been 

omitted, though paragraph 3 appears still to refer to this list.  

5. Courier Services 

51. The key disciplines on courier services relate to prevention of anti-competitive practices, 

the right to maintain universal service obligations, licensing conditions and the independence 

of regulatory bodies.  The corresponding provisions in the EC proposal to the ESA are 

identical, except that they apply to ñpostal and courierò services.  However it is not clear that 

this has any significance, since Article 89 of the EC-Cariforum EPA itself defines universal 

service as the permanent provision of a postal service at all points in the territory, and 

therefore also appears to cover postal services.  

6. International Maritime Transport Services 

52. The EC-Cariforum EPAôs provisions on international maritime services build on the 

Cotonou Agreement commitment to promote liberalisation of maritime transport and the 

ECôs undertaking to support the development of efficient maritime transport services in the 

ACP states with a view to increasing the participation of ACP operators in international 

shipping services.  The EC-Cariforum EPA marks a striking contrast to the 

longstanding failure in the WTO context to agree on rules governing trade in the sector.  
It provides for unrestricted access to international maritime markets on a commercial and 
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non-discriminatory basis and for national treatment for vessels of the other Party in access to 

and use of ports and auxiliary services, and in other key services.  Maritime service suppliers 

of each Party are permitted to establish commercial presence in the other Party on a national 

treatment basis.  The definition of maritime services includes multi-modal services ï a 

provision which was proposed without success in the GATS negotiations on maritime 

services.  

53. The provisions on maritime transport in the EC proposal to the ESA are identical. 

7. Electronic Commerce 

54. The EC-Cariforum EPA provides for cooperation in the form of a continuing dialogue 

on the regulation of electronic commerce.  However it also includes a significant binding 

commitment: it is agreed that ñdeliveries by electronic means shall be considered as the 

provision of servicesé which cannot be subject to customs dutiesò.  The Parties thus 

commit themselves not to apply customs duties to electronic commerce in the future.  No 

country does so at present.  In the WTO there has been a voluntary standstill or moratorium 

on the application of customs duties to ñelectronic transmissionsò since 2001.  It was 

renewed in 2006 until the next Ministerial Conference, but Members have not agreed 

proposals to make the standstill permanent and binding.  It is not clear whether the 

application of customs duties to electronic transmissions will become possible in practice. 

55. The provisions on electronic commerce in the EC proposal are identical.  

E. Cooperation and Capacity Building 

56. Chapter 7 addresses the role of technical cooperation and capacity building in achieving 

the services-related objectives of the EC-Cariforum EPA.  It  requires the parties to 

cooperate, including through support for technical assistance, training and capacity building, 

in six areas: (i) improving the ability of Cariforum suppliers to meet EC regulations and 

standards; (ii) improving the export capacity of Cariforum suppliers, particularly in respect of 

tourism and cultural services, small and medium-sized enterprises and mutual recognition; 

(iii) facilitating dialogue between Cariforum and EC service suppliers; (iv) addressing quality 

and standards in sectors where Cariforum has undertaken commitments under the 

Agreement; (v) developing and implementing regulatory regimes at regional level and 

individual state level for sectors where commitments have been made; and (vi) establishing 

mechanisms for promoting investment and joint ventures between services suppliers and 

investment agencies of the Parties.  

57. Although they do not stipulate particular time frames or commit specific amounts of 

funds, the goals expressed in the Article are clear and if properly implemented, could be of 

real assistance to Cariforum services suppliers, particularly in respect of developing export 

capacity, investment promotion, quality and standards and assistance with the development 

of regulatory regimes.  The latter could be of particular interest to the ESA states, who in the 

WTO negotiations have pointed to lack of adequate regulation in services sectors as a barrier 

to scheduling commitments on trade liberalisation.  
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F. Specific Commitments and Reservations under the EC-

Cariforum EPA   

58. As the EC and Cariforum States are bound by their GATS schedules, commitments in 

the EC-Cariforum EPA are significant to the extent that they go beyond the Partiesô existing 

obligations.  We have not undertaken an exhaustive analysis of specific commitments made 

by the EC and the Cariforum States in the EPA, but are able to offer the following comments 

on the extent to which the outcome represents an advance on GATS schedules and offers. 

G. Overview of the ECôs Commitments  

1. Commercial Presence 

59. The EC has scheduled specific commitments on investment in business services, 

communications services, construction and related engineering services, distribution services, 

privately funded education services, environmental services, financial services, privately 

funded health services and social services, tourism, transport and new services not included 

elsewhere. The commercial presence schedule contains a number of horizontal limitations , 

some of which apply on a Communityɪwide basis while others apply only to specific member 

States. Such limitations relate to real estate, public utilities and types of establishment, as 

well as investment in certain geographical zones.  A number of restrictions on commercial 

presence in the health services sector which the EC maintained in its revised GATS offer 

have been removed in the EC-Cariforum EPA.  In respect of privatelyɪfunded education 

services, the EC-Cariforum EPA features marginal improvements over the ECôs GATS 

commitments.   

2. CrossɪBorder Trade in Services 

60. The ECôs commitments on crossɪborder trade in services apply to the same range of 

activities liberalised in its commercial presence schedule. These are subject to only one 

horizontal restriction, relating to the acquisition of real estate, which was inscribed by over 

half of the 27 EC Members.  

3. Movement of Natural Persons  

61. The ECôs specific commitments on the temporary entry and stay of key personnel and 

graduate trainees were made in the areas of business services, construction, distribution, 

education (only privately funded services ), financial services, health (only privately funded 

services), tourism, recreational and transport services. In the latter sector, such commitments 

are made in air and road transport, pipeline transport for goods other than fuel and a number 

of services auxiliary to transport.  A few EC member states have scheduled horizontal 

restrictions linked to the maintenance of economic needs tests, the scope of intraɪcorporate 

transferees and managing directors and auditors. The EC as a whole also inscribed a 

limitation on recognition, stating that admission to practice a regulated professional service 

in one EC Member State does not grant Cariforum service providers the right to practice in 

another Member State.  

62. On contractual service suppliers (CSS) and independent professionals (IPs), the EC 

has made unilateral commitments to admit Cariforum services suppliers. The EC has made 
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commitments in 29 subɪsectors for CSS in business services, education, environmental 

services, tourism and entertainment services. In addition, it has granted market access for IPs 

in 11 subɪsectors in the business services sector. The EC has inscribed two main types of 

horizontal limitations in relation to the above categories, namely transitional periods and 

recognition requirements. As in the ECôs WTO offer, while there is no transitional period for 

the ECɪ15, commitments for Cyprus, Czech Republic, Estonia, Hungary, Latvia, Lithuania, 

Malta, Poland, Slovakia and Slovenia ï will enter into force on January 1st, 2011 and on 

January 1, 2014 for Bulgaria and Romania. As in the case of key personnel and graduate 

trainees, the EC inserted a limitation on recognition.  

H. Overview of Cariforumôs Commitments  

63. As noted earlier, the Cariforum States scheduled their commitments in the traditional 

GATS format, using only one schedule for all commitments in accordance with Articles 69, 

78, 81 and 83.   

64. On crossɪborder trade in services, commitments were made on professional services, 

communications services, construction and related engineering services, distribution, 

education, environmental services, financial services, health related and social services, 

tourism and travelɪrelated services, transport services and new services not included 

elsewhere.  A horizontal limitation was scheduled restricting the regionôs national treatment 

obligation with respect to subsidies and grants, notwithstanding the exclusion of subsidies 

from the coverage of this Title in Article 60.  In addition, Jamaica and Belize have further 

limited the application of the national treatment obligation as it applies to subsidies and 

grants, particularly in sectors deemed to exhibit public good or universal access 

characteristics, such as public health and education services. The latter were the only two 

Cariforum limitations scheduled on the crossɪborder supply of services. 

65. With the exception of Antigua and Suriname, all Cariforum States inscribed horizontal 

restrictions on commercial presence. Among the main limitations listed are local 

incorporation and registration requirements, requirements for the acquisition of real estate, 

reservations carving out business opportunities for small and medium sized enterprises and 

limitations on equity ownership.  

66. All Cariforum States inscribed a market access restriction on the temporary movement 

of natural persons, permitting only the movement of key personnel and graduate trainees 

not available locally. In addition to this restriction, some countries such as Barbados and St. 

Lucia added labour market and/or economic needs tests. Other countries listed discriminatory 

licensing and registration requirements.  

I. GATS-plus Elements of Liberalisation in the EC-Cariforum 

EPA 

67. The EC-Cariforum EPA outcome on trade in services is, as one would expect given the 

time that has passed since the Uruguay Round, a considerable improvement on the existing 

GATS schedules of both parties.  The EC has made commitments on more than 90% of the 

W/120 list of services sectors used in GATS negotiations.
53

  The Cariforum States, which are 
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 The Services Sectoral Classification List (MTN.GNS/W/120) is included in Annex II. 
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divided into lesser and more developed members
54

, have undertaken to reach levels of 

commitments of 65% and 75% of the W/120 list respectively.  We summarise the extent of 

GATS-plus liberalisation by the EC in each mode of supply and for Cariforum, in respect of 

three key sectors:  financial services, telecommunications services and tourism services.  

1. ñGATS-plusò Liberalisation by the EC 

68. The ECôs EC-Cariforum EPA schedule improves again on its latest WTO offer, but 

to varying degrees depending on the mode of supply.   

69. In Mode 1, commitments have not advanced far beyond the WTO revised offer and 

many EC members have either left sectors or subsectors unbound or maintained reservations. 

70. In Mode 2, where supply is subject to relatively few restrictive measures, many existing 

commitments have been extended to most or all Member States.   

71. In respect of Mode 3, commitments in many sectors have been extended to more EC 

Member States, and many nationality requirements, some residency requirements and 

limitations on juridical form have been removed.  In some sectors where the EC has used the 

WTO negotiations as a means of locking into place sectoral directives, such as postal and 

courier services and computer services, the ECôs EC-Cariforum EPA commitments replicate 

its WTO revised offer and remove all restrictions Community-wide.  Other sectors continue 

to show varying levels of liberalisation between EC Members.  However, the ECôs 

commitments in such sectors are more liberal than the WTO revised offer, as certain 

countries such as Austria, Cyprus, Malta, Portugal and Slovenia have removed some or all of 

their national horizontal restrictions.  These include authorisation requirements for economic 

activities, legal form requirements, foreign equity limitations and minimum capital 

requirements.  

72. In Mode 4, Movement of Natural Persons, the commitments made by the EC to 

Cariforum are a clear improvement over its revised GATS offer, and therefore a substantial 

improvement on its current commitments under the GATS.  The EC has improved on its 

WTO revised offer in respect of key personnel and graduate trainees, although these 

commitments remain heavily conditioned by horizontal measures and economic needs tests.  

Sectors in which Mode 4 limitations are most common include professional services (such as 

legal advisory services, medical and dental services, rental/leasing services relating to 

personal and household goods, security services and duplicating services), tourist guide 

services, and services auxiliary to maritime transport.  In its revised WTO offer the EC 

included individual lists of subsectors to which the commitments on Contractual services 

suppliers and independent professional  apply respectively, with the IP commitments 

applying to only six subsectors.  In the EC-Cariforum EPA several additional sectors, 

including veterinary, medical, market research and polling, chef de cuisine and fashion 

model services, have been added, so that in all 11 subsectors have been opened to IPs. There 

are no major horizontal restrictions for CSS and IPs apart from the transitional measures 

governing the dates when the commitments of newer EC members enter into force; notably, 

there are no horizontal quotas on entry.  However, economic needs tests will continue to 

apply and some countries have left specific subɪsectors unbound.  Overall, there appears to 

have been a significant gain for the Cariforum States in this mode of supply. 
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2. ñGATS-plusò Liberalisation by Cariforum States 

73. The following briefly assesses the degree of ñGATS-plusò liberalisation commitments 

made by Cariforum States in three sectors; financial services, telecommunications services 

and tourism services.   

a) Financial Services 

74. All Cariforum states except Belize have made GATS commitments and/or DDA offers 

on financial services.  Five members have made initial offers in the Doha Round, all of which 

are in the sub-sector of All Insurance and insurance related Services  (CPC 812**).  In total 

the Cariforum States have made 44 GATS commitments or DDA offers on financial 

services 23 of which are in insurance services sub-sectors and the remainder in banking and 

other financial services sub-sectors.
55

 

75.  In the EC-Cariforum EPA, all Cariforum States have made commitments on financial 

services, with a total of 83 commitments across 21 sub-sectors.  There is considerable 

variation in the number of subsectors on which countries have made commitments, ranging 

from the Dominican Republic (15) to Belize (1), but nonetheless, the total is almost double 

that of existing GATS commitments and DDA offers.
56

 

b)  Telecommunications Services 

76. Like financial services, telecommunication services is a sector in which all Cariforum 

States with the exception of Haiti have made either GATS commitments or DDA offers.  

This high level of commitment is replicated in the EC-Cariforum EPA.  It appears that EPA 

commitments in this sector broadly mirror those already made or offered in the WTO 

negotiations, with all states other than Haiti offering substantial commitments.  For example, 

St Kitts and Nevis have made commitments on 27 subsectors, while Barbados, Grenada and 

Jamaica have covered 24 subsectors.  The range of limitations included in the EC-Cariforum 

EPA schedule remains very similar to that offered or committed in GATS schedules.
57

 

c) Tourism Services 

77. Twelve Cariforum States have existing GATS commitments in Tourism and Related 

Travel Services, and Trinidad and Tobago has offered additional commitments on six 

subsectors in the DDA.   In total, the Cariforum States have made 29 offers or commitments 

on sub-sectors of Tourism. These include 8 on Hotels and Restaurant Services (CPC 641-

643) 7 on Travel Agencies and Tour Operator Services (CPC 7471 ï 7472) and 4 each on 

Hotel Development and Hotel Management. (Other services).
58

 

78. The 13 Cariforum States who have submitted schedules of EC-Cariforum EPA 

commitments have all included commitments on tourism.  On Hotel and Restaurant 

Services, 22 commitments have been made across the 3 subsectors.  On Travel Agencies and 
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Tour Operator Services, 5 commitments have been scheduled and 1 on Tourist Guide 

Services (CPC 7472).  A further 3 commitments have been scheduled in each of the ñOther 

Servicesò of Hotel Development and Hotel Management.  12 commitments have been made 

on Marina Services and 11 on Spa Services.  This amounts to some 50-odd commitments and 

is a considerable advance on current commitments by the region in this sector in the WTO 

negotiations. 

IV.  CONCLUSION:  ISSUES FOR CONSIDERATION AR ISING FROM THE EC -

CARIFORUM EPA   

79. Since the framework of the EC-Cariforum EPA is replicated to a very large extent in the 

EC proposal to the ESA countries it is clear that a similar outcome, as far as services are 

concerned, could be attained in an EPA between the EC and ESA, if the ESA countries wish 

it.  We suggest that in considering such an outcome the following elements should be borne 

in mind:  

 The Title on Trade in Services and E-commerce is a relatively small part of a much 

wider agreement.  The major value of the EC-Cariforum EPA for Cariforum countries 

appears to lie in its provisions for development cooperation and funding in pursuit 

of agreed and specified development priorities, and this is likely to be true also for an 

ESA agreement.  It should be a prime objective of ESA negotiators to ensure that 

development commitments at least as substantive as these are secured from the EC.  

 The EC has accepted from Cariforum countries market-opening commitments on 

services less extensive than its own, and has recognized that lower levels of 

commitment should be expected from the smaller and less developed Cariforum 

States.  The same principles should apply to an ESA agreement, which should also 

take into account that service industries and regulatory systems in some countries of 

the region are less developed than in Cariforum Members.  The principle of 

asymmetric liberalisation is particularly relevant to this negotiation. 

 However, the Cariforum countries have made an important concession which is 

not reciprocated by the EC.  This is the undertaking in their services schedule to 

maintain, as far as EC services, service suppliers, investors and commercial presences 

are concerned, the current level of market access and national treatment on 

uncommitted services.  It is the most far-reaching commitment made by the 

Cariforum countries on services and considerably extends their obligations under the 

EC-Cariforum EPA.  

 The Cariforum countries have not used the ECôs scheduling methodology but have 
scheduled their services commitments according to the GATS methodology.  ESA 

countries may also prefer to retain the GATS format in which commitments and 

limitations on all modes of supply are inscribed in a single schedule.  This has the 

advantages of familiarity and that comparison between existing GATS commitments 

and new commitments undertaken in the EPA can be done more easily.  This may be 

important, since the basis of all commitments in the EPA is the existing GATS 

commitments of the Parties.  

 The principle of deferred liberalisation or pre-commitment has been used by both 

Parties to the EC-Cariforum Agreement.  Certain commitments will enter into force 

for ten EC Member States only in 2011 and for two more only in 2014.  Some 
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Cariforum States have deferred the implementation of a number of commitments until 

2016, 2018, 2020 or other specified dates.  The principle of deferred liberalisation has 

therefore been established.  It has also been used, mainly by developing countries, in 

the WTO negotiations on telecommunications and financial services.  Such 

precommitments have been made where domestic industries are thought to need time 

to adjust to impending foreign competition and where regulators need time to put 

regulatory reforms in place.  In both cases it is important, if adjustment and reform are 

to be seriously undertaken, that these operators should know that the deadline for 

liberalisation is real.  This is the value of the precommitment.  ESA countries should 

consider the possibility of committing to liberalisation at a stated future date in sectors 

where time is needed for the regulatory system to be finalised or for domestic 

suppliers to adjust. 

 The exclusion of subsidies from the coverage of the EC-Cariforum EPA preserves a 

policy option ï to subsidize national suppliers of committed services ï which has 

been closed in the GATS.  However, the EC has always preserved this option through 

a horizontal limitation in its GATS schedule by which subsidies are carved out from 

its commitments, and presumably will maintain it in an EPA.  In considering whether 

to accept this exclusion, ESA countries will be aware that their own ability to 

subsidize is of course far more limited than the ECôs.  
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CHAPTER 4 

 

MANAGING THE NEGOTIA TING PROCESS: ISSUES FOR 

CONSIDERATION   

I. INTRODUCTION  

1. In this chapter, we examine the work of preparation at the national level for negotiations 

on services, in particular the definition and prioritization of negotiating objectives, based on 

economic needs and opportunities.  In doing so, we are aware that preparation for the ESA 

Statesô negotiation with the EC has been underway for several years and that processes at the 

national and regional level are already well advanced.  We are also aware that pressure on 

resources will often limit the extent of consultation and other preparatory work which can be 

carried out.  The content of this chapter should therefore be viewed as general guidance on 

the preparatory phase rather than a prescription to be rigidly followed.  

II.  THE FOUR KEY PHASES IN SERVICES NEGOTIAT IONS  

2. Guidelines for the negotiation of EPAs have been laid down at the highest level, by 

ACP Trade and Finance Ministers in the ñACP Guidelines for the Negotiation of Economic 

Partnership Agreementsò which were agreed on 21 June 2002 and confirmed by the ACP 

Council on 27 June 2002.
59

  In respect of services, the stated objectives are: 

ñTo strengthen the capacity, efficiency and competitiveness of ACP countries in the supply of 

services of export interest to them, in particular labour, business, distribution, financial, tourism, 

cultural and construction and related engineering services, air transport and communications, among 

others, with a view to increasing the value and the volume of their trade in goods and services. 

To improve access to the EC of services originating in ACP countries, particularly in Mode 4 

relating to the movement of natural persons. 

To develop effective measures for implementation of GATS Article IV with a view to increasing 

ACP participation in world trade in services through, inter alia, access to technology; access to 

distribution channels and information networks; and the liberalisation of market access in sectors and 

modes of supply of export interest to the ACP.
60
ò 

3. Within these parameters the national and regional objectives for any specific negotiation 

must be elaborated through consultations among the governments concerned.  In a 

negotiation involving a large region such as the ESA clarity in the definition of shared 

objectives is particularly important.  Preparations for services negotiations can be viewed as 

falling into four key phases:  (i) Defining negotiating objectives; (ii) Mapping the 

domestic services regime; (iii) Consulting the stakeholders; (iv) Engaging the 

regulators.  These phases are not necessarily sequential, since each will inform the others.  
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A. Defining Negotiating Objectives: Negotiations Begin at Home 

4. The definition of negotiating objectives, both offensive and defensive, is an essential 

first step in any negotiation.  Without a clear idea at the beginning of what the end result 

should look like, it will be difficult to formulate meaningful requests, determine the 

parameters of a suitable offer or assess whether a useful outcome has been achieved.  This 

requires a clear picture of national services trade interests and of import, export and 

investment flows, on the basis of available statistical data and consultations with industry. 

5. The identification of offensive export interests requires knowledge of the export 

capacity of domestic industries and of barriers to exports in key markets.  ñOffensiveò 

objectives, however, should not be defined only in terms of export interests; the greatest 

benefits of services trade for many countries may derive from the importation of efficient and 

competitive services. 

6. The identification of defensive interests requires understanding of the national strategy 

for development of the service sector and of industries needing support or protection.  In 

order to ensure that legitimate defensive interests are secured when market access 

commitments are made, a survey of the national domestic regulatory framework for services, 

covering all relevant sectors, to identify all measures affecting market access and national 

treatment is an essential element of the preparatory process.   

7. It is indispensable, in order to plan the negotiation and judge its progress, to define 

specific objectives at the technical level.  These should cover: 

(i) the framework of rules to be established by the Agreement, including its coverage, 

general regulatory disciplines and the structure of commitments;  In the EPA in 

particular this involves agreement on the range of sectors to be subject to specific 

regulatory disciplines; 

(ii) the market-opening commitments to be sought from the negotiating partner, both 

in respect of ñhorizontalò measures affecting all services and in specific sectors of 

export importance; 

(iii) the economic advantages, e.g. in terms of inward investment, local employment, 

access to technology and assistance in capacity building, to be derived from 

commitments on the supply of services in the home market. 

8. ESA countries, both individually and as a group, will certainly have considered their 

specific objectives for an EPA with the EC, and we are not in a position to offer advice on 

the export interests and objectives of individual Members.  However, on general principles 

and on the basis of examination of the EC-Cariforum EPA and the framework proposal put 

forward by the EC to ESA it is possible to suggest a number of objectives which should be 

relevant for ESA as a whole.  Such a list appears in Box 1. 
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Box 1: Examples of Potential Specific Objectives for COMESA in the EPA Negotiation 

Rules 

 Ensure that the EPAôs chapter on regulatory frameworks includes sectors of critical importance to 

COMESA such as tourism ï and achieves a level of support and technical assistance in these 

sectors at least equivalent to the EC-Cariforum outcome; 

 Ensure that disciplines on anti-competitive practices effectively address any competition issues 

affecting exports to EC markets, as well as the needs of EC suppliers competing with monopoly or 

former monopoly suppliers in COMESA markets; 

 Consider the exclusion of subsidies from the coverage of the services title, as in the  EC-

Cariforum EPA; 

 Negotiate appropriate provisions on specific, targeted and effective technical assistance and 

development cooperation for services trade, based on the EC-Cariforum outcome; 

 Use the EPA as an opportunity to secure pledges of EC assistance with the development of 

regulatory frameworks, quality standards and investment promotion in key sectors, particularly 

core infrastructural sectors such as telecommunications, transport, postal and courier services and 

financial services; 

 Secure agreement to cooperate on and promote mutual recognition as per the EC-Cariforum EPA. 

 Secure the extension to ESA countries of cultural cooperation and support on terms similar to 

those of the Protocol on Cultural Cooperation in the EC-Cariforum EPA.  

Sectors and Modes of Supply 

 Utilise market access commitments in the home market above all as a means to generate FDI and 

promote competition and efficiency. Commitments can be made subject to conditions on for 

example the transfer of technology, the employment of a minimum proportion of local personnel 

and the provision of technical assistance and training.  

 Secure the ECôs agreement to use the GATS format as the template for ESAôs services schedules, 
on the basis that this scheduling approach has the advantages of familiarity, takes account of 

existing preparatory work and makes easier comparison between existing GATS commitments, 

the basis for the negotiation, and new commitments undertaken in the EPA Seek the ECôs 

agreement to producing a GATS format ñtranslationò of its own schedule, to facilitate such 

comparisons. 

 Understand clearly the implications of agreeing to a standstill provision on uncommitted sectors, 

such as that included by Cariforum in its schedule of commitments, before undertaking such a 

commitment in the services schedule. 

 Understand clearly the administrative and regulatory implications of accepting the disciplines of 

the GATS Reference Paper on basic telecommunications before undertaking this commitment.  

 Secure commitments from the EC on Mode 4 which are of at least equal value to those agreed 

with Cariforum, particularly in relation to contractual service suppliers and independent 

professionals, and seek the extension of Mode 4 commitments to unskilled or less highly-qualified 

workers.  
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B. Mapping the Domestic Services Regime 

9. In order to negotiate effectively on services trade liberalisation, negotiators must have an 

accurate picture of their own domestic regulatory environment.  In particular, it is essential to 

identify all market access and national treatment restrictions in any sector in which 

commitments are to be made, in order that the necessary limitations can be scheduled for any 

such measures which are to be retained.  Failure to do this has occasionally resulted in 

countries finding themselves in breach of their own commitments as soon as they come into 

force.  

10. Developing the necessary database of market access and national treatment restrictions 

in the domestic regime requires the active engagement of government departments and 

agencies with regulatory and supervisory oversight of services sectors.  In this respect, the 

ESA Member States have already undertaken a comprehensive survey of the regionôs 

individual services regimes in the very valuable COMESA Regional Assessment of Trade 

in Services exercise of 2006.  The exercise examined measures affecting trade in services in 

all modes, identifying those which limit market access and national treatment and 

categorising them into horizontal and sectoral limitations on market access and national 

treatment according to GATS Articles XVI and XVII. 

11. The regulatory map generated by this exercise is extensive and has gone far towards 

providing a full picture of measures affecting market access and national treatment. In 

preparing schedules of commitments on this basis, however, it should be ensured that (i) no 

measures were overlooked by national authorities in the preparation of the Assessment; and 

(ii) any new restrictive measures introduced since the Assessment are included in the 

database. 

12. To assist in updating the material to reflect any regulatory developments since 2006, a 

checklist of restrictive measures is provided in Box 2.  This is not an exhaustive list of 

questions; the range of possible limitations is vast. But it contains many of the typical 

categories of limitations appearing in GATS schedules.   If measures of these kinds exist in a 

sector where it is intended to make commitments, and if it is intended to retain the measures, 

appropriate limitations on market access and/or national treatment must be scheduled. Taxes 

and price control measures, as domestic regulatory measures, should not be scheduled unless 

they discriminate against foreign services or suppliers.  Customs duties or similar charges on 

goods imported for use in providing a service should also not be scheduled: they fall under 

GATT, not GATS. Restrictions on international payments and transfers of funds by foreign 

suppliers of committed services are prohibited by GATS Article XI and could not be 

maintained as scheduled limitations. 
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Box 2: Check-list of possible trade-restrictive measures 

Measures affecting 

market access and 

national treatment  in 

general 

 Are there restrictions on new entry to any given service?  If so, do they affect 

all new entrants or specifically foreign service suppliers?  Is there a limit on 

the number of suppliers, national or foreign, allowed in any sector? 

 Are there monopoly providers, public or private, or exclusive service suppliers 

in the sense of GATS Article VIII, of any services within a committed sector ï 

e.g. delivery of mail below a stated weight?  

 Are there restrictions on the purchase of land or real estate by nationals or 

foreigners?  

 Is entry to any sector subject to an economic needs test? 

 Are there subsidies which are reserved to nationals? 

Measures affecting  

cross-border supply 

(Modes 1 and 2) 

 Are there services which may not be provided on a cross-border basis (i.e. 

without a commercial presence in the market) or on which there are restrictions 

on cross-border supply? 

 Are there restrictions on the purchase abroad of any services by consumers 

(firms or individuals) such as limitations on insurance portability or use abroad 

of education grants?  

 Are there any restrictions on the electronic transmission of services?  

Measures affecting 

commercial presence 

(Mode 3) 

 Is foreign ownership of service providers in any sector subject to a foreign 

equity limit?  

 Are there restrictions on the legal form of commercial presence by foreigners, 

such as a joint venture requirement or a requirement for local incorporation? 

 Are there services that are not open to locally-established foreign suppliers but 

are open to nationals? 

 Are foreign established operators subject to requirements such as local hiring 

and training of employees, or transfer of technology?  

Measures affecting 

movement of natural 

persons (Mode 4)  

 Are there residency or nationality requirements for personnel employed by 

locally established foreign service suppliers? 

 Are there limits on the number of foreign personnel that can be employed by a 

locally-established services supplier? 

 Are there economic needs tests for particular categories of natural persons 

entering the country to supply services?  

Measures relating to 

licensing 
 Do foreign services suppliers require licenses to supply given services?  If so, 

are they subject to additional or different licensing or qualification conditions 

from domestic suppliers? 

 

13. Having established what barriers to trade exist in the domestic market, it is necessary to 

ask whether and why they should be retained.  What policy objective is served by these 

measures?  Who benefits from the protection provided and who loses?  The costs and 

benefits of protection and trade liberalisation commitments should be considered first from 

the viewpoint of the national economy and national consumers, only secondarily as issues in 

negotiation with trading partners.  
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C. Consulting Stakeholders: Talking to Services Suppliers and 

Civil Society 

1. Why Consult? 

14. The inevitable complexity of services negotiations is aggravated by the difficulty of 

obtaining up-to-date and reliable statistics about trade, about who is engaged in it, and about 

its importance to economies.  All countries suffer from this statistical deficit, but it is a 

particular problem for developing countries.  It means that negotiators must often rely on 

information obtained directly from service suppliers and other stakeholders in crafting their 

requests to trading partners.  Such consultations are often the most effective means for 

negotiators to obtain information about the barriers to exports to foreign markets which 

should be targets for liberalisation.  Consultation groups should be kept in being during 

negotiations to provide continuous input on developments in the negotiation.  

15. Consultations with service industries and trade associations serve two major purposes: 

First, they inform negotiators about which suppliers are exporting what services to which 

markets, in which modes of supply, and what barriers they are facing.  Secondly, they 

inform both negotiators and exporters about the barriers exporters face in key markets and 

how the negotiation can address them.  Services exporters are often unaware that barriers 

they face in foreign markets are trade measures which can be addressed and removed through 

negotiation, because they are not familiar with the comprehensive definition of trade in 

services which has been internationally accepted since the negotiation of the GATS, or with 

the wide-ranging obligations of governments.  Consultations enable governments to explain 

how negotiations can assist exporters by removing barriers to export markets and by securing 

the provision of technical assistance and other forms of development cooperation.   

16. Consultations clarify the role of services imports in the domestic economy.  Services 

imports are a vital input to virtually all economies.  Consultation with user industries will 

assist negotiators in assessing whether it is appropriate to liberalise or bind market access to 

promote the supply of necessary imported services.   

17. Consultations allow negotiators to assess likely reactions to liberalisation.  Exporters, 

importers and domestic suppliers will all be affected by changes in the business and 

regulatory environment resulting from a trade negotiation.  Consultations with affected 

stakeholders will assist negotiators to identify both positive and negative impacts arising 

from various liberalisation approaches and to be aware of potentially contentious issues 

before they develop into political problems.   

2. Who Should Be Consulted? 

18. The groups included in domestic consultations vary from country to country, depending 

on the level of public interest in negotiations, but at least the following groups of domestic 

stakeholders (in addition to government agencies) should be consulted: 

a) Services Suppliers 

19. These should include small and medium enterprises as well as large exporting firms, 

services importers and locally established foreign suppliers.  Government agencies that 

provide services on a commercial basis, such as for example, courier services, should also be 
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included.  Trade and industry organisations can assist negotiators in consulting their 

membership and are generally well-informed about issues confronting services sectors.   

b) Consumers and Industrial Users of Services  

20. The most important interests at stake in services negotiations are those of the users of 

services, both in the general public and in downstream industries which depend on the 

availability of efficient and competitive service inputs.  Given the importance of the services 

sector as an employer in national economies, trade unions and other forms of worker 

representation should also be included in dialogue. 

c) Regulatory Bodies 

21. Often regulatory bodies are government agencies; however, in many countries a number 

of services, professional services in particular, are self-regulating or have powers delegated 

to them to regulate professions and educate and licence practitioners.  These groups may 

have a particular role in ESA negotiations with the EC in respect of development assistance 

for the improvement of regulatory frameworks.  

D. Engaging the Regulators: Intra-Governmental Consultations 

1. The Need for Intra-Governmental Coordination and 

Understanding 

22. Trade negotiations are often controversial, and this has been true of the negotiations for 

EPAs between the ACP countries and the EC.  It is all the more necessary that there should 

be a unified position inside the administrations conducting the negotiations ï a common 

understanding of the parameters and a common commitment to the agreed objectives.  

23. Many negotiators have found that the most arduous part of negotiations on services is 

not with their foreign counterparts but with their colleagues in government ï specifically, 

with the officials responsible for the regulation of services under negotiation.  The 

involvement of the regulators is vitally important.  In the negotiation of the GATS 

Reference Paper on Telecommunications, for example, a successful outcome would have 

been impossible without early and continuous involvement of regulatory experts.  Other 

negotiations have failed or disappointed because regulators have been consulted too late, and 

have reacted defensively to what they saw as a distraction from or a threat to their primary 

domestic responsibilities.  

24. Support for and active engagement in negotiations should therefore be sought from 

relevant agencies at an early stage, on the basis of the Governmentôs commitment to the 

overall orientation and objectives of the negotiation.  The objective is to ensure that 

government agencies are committed to the process and will have the same interest as the 

trade ministry in its eventual success.  It will also mean that trade officials are properly 

informed about the regulation of the services they are dealing with, and the reasons for it.  

Where liberalisation or regulatory reform is envisaged, the regulators should be best qualified 

to assess its likely impact and advise on its implementation and timing.  They must in any 

case be prepared in good time for the action they would need to take to put reform or 

liberalisation commitments into effect, and this is best achieved by their participation in 

crafting the commitments. 
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25. To the extent possible, therefore, the agencies with regulatory or supervisory 

responsibility for key sectors should be represented in the negotiating team.  Their 

presence also has the incidental but not negligible benefit of protecting trade negotiators 

against potential accusations that they have negotiated in an untransparent or 

unrepresentative manner.   

26. A unified national approach to negotiations on one sector, for example education, might 

include consultations with and continuing involvement of the following: 

 Foreign and/or Trade Ministry representatives (as lead or coordinating agency); 

 Education Ministry representatives (specialist agency); 

 Immigration Ministry representatives (on questions of movement of students and 

teachers and education administrators); 

 Representatives from public sector educational institutions (i.e. University officials); 

 Industry (private sector education providers) and other stakeholder groups (teacher 

unions, student representatives). 



 51 
 

CHAPTER 5 

 

FORMULATING REQUESTS  AND OFFERS 

I. THE REQUEST-OFFER PROCESS 

1. There is no prescribed or universal formula for the conduct of request-offer negotiations, 

either in terms of the procedures to be followed or the formatting of requests and offers.  In 

RTA negotiations these processes, particularly the timing of submission of requests and 

offers, will need to be agreed between the parties.  Normally a request-offer process will not 

begin until the framework of rules for the agreement has been agreed, at least in outline.  In 

an agreement such as the EC-Cariforum EPA the framework contains important 

commitments by both sides, and also conditions the way in which the specific commitments 

of the EC on services are scheduled.  This is likely to be true for the EC/ESA agreement also.  

The ESA and the EC have agreed to develop jointly a draft of the framework agreement, and 

the availability of this draft will be valuable to the negotiators as they prepare national 

positions.  It is of course possible for negotiations on finalisation of the framework and on 

specific commitments to proceed in tandem.  

2. Negotiations on services in the WTO  have broadly followed the following steps: 

(i) Negotiation of rules framework and agreement on date for the exchange of initial 

requests; 

(ii) Submission of initial requests;  

(iii) Meeting or meetings to discuss initial requests; 

(iv) Submission of initial offers; 

(v) Meeting or meetings to discuss offers and any subsequent/additional requests; 

(vi) Exchanges of revised or final offers; 

(vii) Agreement on final schedules of commitments; 

(viii) Verification of final schedules. 

3. This has also been the pattern of many RTAs.  It is not obligatory however; some 

negotiations have begun with exchanges of initial offers.  But it is normal and we believe 

most helpful for the presentation of requests to precede the submission of offers; it obliges 

the parties at the outset to define their offensive interests and to understand the existing 

commitments of the other party.  But it is important in any negotiation for the sequence to be 

agreed and understood by both sides.  In negotiations between developed and developing 

countries it is also important that the procedures take account of the likely disparity in 

available resources.  The tabling of initial requests need not be done simultaneously by the 

two parties. 
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II.  REQUESTS FOR COMMITM ENTS 

A. The Basis for Requests 

4. The irreducible basis for the negotiation of improved market access commitments is the 

existing WTO commitments of the parties.  The EC has stated that in negotiating EPAs it 

will  also implement the improved commitments it has offered in the Doha Round, and it 

has done so in the EC-Cariforum Agreement.  It should be confirmed at the outset of the 

negotiations that this will also be the starting point for further liberalisation vis-à-vis the 

ESA.  If this is so, the requests of ESA countries should be for additional liberalisation 

beyond that offered in the Doha Round.  We assume that their initial objective in terms of 

market access will be to secure commitments no less favourable than those made to 

Cariforum. 

B. The Content of Requests 

5. Requests for liberalisation can take five forms:   

(i) Requests for new commitments on services where none have been made; 

(ii) Requests for removal or alleviation of market access and national treatment 

limitations  in existing commitments; 

(iii) Requests for extension of commitments to modes of supply which have been left 

unbound in existing commitments; 

(iv) Requests for removal or alleviation of horizontal limitations affecting all 

services, such as the limitation of Mode 4 commitments to skilled or specialist workers; 

(v) Requests for the removal or alleviation of MFN exemptions.
61

  

6. In order to identify such gaps in the commitments of the EC it is necessary to analyse 

the EC schedule and the DDA offer.  This is a major exercise, but fortunately there is a 

great deal of information available about the content and limitations of the ECôs current 

commitments and the DDA offer.  The European Commission published an overview of the 

then commitments of the EC and the requests which had been made to it by other Members 

in 2004, and a summary of the DDA offer in 2005.
62

 

C. Sectoral Requests 

7. Having identified relevant gaps in the EC offer, ESA countries should formulate 

requests to meet their own negotiating priorities ï the services and modes of supply on which 
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it is hoped that improved commitments will lead to increased export business.  This entails 

the identification of services or companies which have or may develop in future the 

capability to export to Europe and which could benefit from the removal of the targeted 

limitations.  In other words, requests will often be generated by the problems in exporting 

to the EC reported by exporters.  This must largely be done at national level, although 

there are certainly common interests and capabilities at the regional level.  The Cotonou 

Agreement identifies as priority sectors business services, distribution, tourism, culture, 

labour and construction and related engineering services.  Given the very high cost of 

transport services within and from Africa the removal of any barriers to efficient transport  

to European markets should also be a high priority.  (It may be, however, that intra-regional 

liberalisation and harmonisation are more important than any external barriers to efficiency.)  

8. Requests are sometimes taken by their recipients as an indication of what the requesting 

side is itself prepared to offer and it is frequently the case that countries do not request 

commitments in sectors or modes in which they do not wish to come under negotiating 

pressure themselves.  For example, in its WTO and bilateral negotiations, the EC has avoided 

making requests or engaging in negotiations in sectors it deems sensitive, such as audio-

visual services and education services.  However, ESA countries should certainly not be 

deterred from seeking improved commitments in services which they are not prepared 

to commit themselves; this would be fully in accordance with the flexibility for developing 

countries provided by GATS Article V and the explicitly asymmetric quality of the EPA. 

D. Requests Concerning Modes of Supply 

1. Cross-border Supply of Services (Mode 1) 

9. Any limitation on services of export interest to ESA countries, in any Mode of supply, is 

a potential target for liberalization. Cross-border supply of services is expected to increase 

rapidly as a result of the information technology revolution.  Developing countries large and 

small, such as India and Barbados, have profited greatly from the outsourcing of 

computerized services and the development of financial services and other services which 

can be supplied electronically.  Limitations on the cross-border supply of such services 

should be a target for liberalisation .  (However, successful provision of such services 

depends critically on having efficient and competitive domestic telecommunications 

services.) 

2. Consumption of Services Abroad (Mode 2) 

10. The consumption of services abroad is in most GATS schedules relatively free of 

restrictions.  But it should not be ignored in the identification of restrictions by the EC which 

may affect trade with ESA countries.  For example, restrictions on the transferability of 

health insurance could make it difficult for European citizens to take advantage of the highly 

competitive health care services which have been developed in a number of African 

countries.  All EC restrictions on Mode 2 should be reviewed as potential impediments 

to ESA exports. 

3. Commercial Presence (Mode 3) 

11. Commercial presence in the European market may be expensive and difficult for smaller 

African companies to achieve.  But it has the advantage that establishment in one EC 

Member confers the status of an EC company, with the same rights as an EC company in all 
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Member States, provided that they operate as subsidiaries formed in accordance with the law 

of a member state and have their registered office, central administration and principal place 

of business within the Community.  Given the potential value of commercial presence in the 

EC, any limitations which may render more difficult establishment by African companies, 

particularly smaller ones, should be vigorously targeted. The high priority attached by 

European companies to commercial presence in ESA markets adds leverage to ESA requests 

for reciprocal concessions on Mode 3 by the EC. 

4. Movement of Natural Persons (Mode 4) 

12. Supply through Mode 4, the movement of natural persons, should be the highest 

priority  among the modes of supply for ESA requests to the EC.  The ECôs DDA offer, and 

the commitments made in the EC-Cariforum EPA, improve significantly on its GATS 

commitments.  However, they are still restricted to relatively small categories of highly-

qualified personnel.  The absence of commitments, in all WTO Members, on lower-skilled or 

unskilled workers tends to nullify the labour-cost advantage of developing countries in 

labour-intensive services.  Consideration should be given to requesting the extension of 

Mode 4 commitments to wider categories of workers.  Sector-specific commitments on 

Mode 4, for workers in specific occupations, should also be requested.  It is anomalous that 

almost all Mode 4 commitments in the GATS are horizontal, when shortages of labour are 

felt in many individual services. 

13. In May 2006 Zambia submitted in the Doha Round, on behalf of all 33 least-developed 

WTO Members, a plurilateral request  to all other Members on the liberalisation of Mode 4.  

The 9 ESA countries which are LDCs and WTO Members are therefore signatories to this 

request.  It is very extensive.  Full national treatment commitments are sought, in an 

extremely comprehensive range of service sectors and subsectors, on the following categories 

of natural persons: 

 Independent Professionals 

 Contractual Services Suppliers 

 Business Visitors 

 Other defined categories not linked to commercial presence, i.e. 

o Installers and servicers (of machinery and/or equipment) 

o Transport personnel (mainly seafarers) 

o Graduate trainees (pursuing post-study work experience) 

o Personnel performing a services contract concluded between their employer and a 

government of another Member 

o Personalities of internationally recognised reputation 

o Artists, sportsmen and other public performers 

o Fashion models 
 

Substantial reduction of quantitative restrictions and removal or clarification of economic 

needs tests are also requested, together with general obligations on transparency concerning 

all procedures and requirements for the temporary stay of workers under Mode 4.  Members 

are also asked to set up facilities to recognise skills and competencies within 6 months from 

the end of the Round and also to endeavour to facilitate and accelerate verification and 

recognition of skills, competences and qualifications of LDC service suppliers. 

 

14. This is the most comprehensive request on Mode 4 so far submitted in the Doha 

Round. Since it has already been submitted to the EC in the names of 9 ESA members it 

would be the logical and natural basis for negotiations on Mode 4 in the EPA process. 
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Although it was submitted by the least-developed WTO Members, it does not require that the 

commitments requested should apply only to them, and indeed they would be of benefit to all 

developing countries. There is no reason why ESA countries as a whole should not address 

such a request to the EC. 

E. Formatting Requests   

15. Requests may take many forms.  There is no prescribed format; most requests in 

WTO negotiations have been communicated by letter.  The initial requests of the EC in 

the Doha Round were very simple, essentially asking for full commitments in Modes 1, 2 and 

3 in specified sectors or subsectors.  Other requests have been in tabular form, replicating the 

GATS scheduling format and setting out the commitment desired on a given sector.  A 

number of the plurilateral requests submitted in the Doha Round have included ñmodel 

schedulesò showing the exact commitments sought by demandeurs.  The essential 

requirement is that the request should leave no doubt as to what is being sought.  It has 

been found extremely helpful in this respect to define the coverage of the request by 

including the relevant number from the UN Central Product Classification.
63

 

16. Three examples of different approaches follow: 

(i) Simple Sectoral Request 

Construction and Related Engineering Services (CPC 511-518) 

Cross Border Supply (Modes 1 and 2)  

A commitment without restrictions on market access and national treatment  

Commercial Presence (Mode 3) 

A commitment without restrictions on market access and national treatment  

Movement of Natural Persons (Mode 4) 

A commitment without restrictions on the categories of natural person covered under the Chapter on 

entry and temporary stay of natural persons for business purposes.   

(ii) Plurilateral Request Submitted in the Doha Round on Maritime Transport 

The Maritime Model Schedule remains an important tool for negotiations and represents the basis for 

making commitments on maritime transport services.  The requested Members are urged to make 

new or improved commitments in accordance with the attached Maritime Model Schedule, with 

particular reference to the following points:  

 commitments on International Freight Transport (less cabotage) (CPC7212) Mode 1, Mode 2 

and Mode 3 including but not limited to {as per Page 2 of the Maritime Model Schedule, 

Section under ñMaritime Transport Servicesò}: 

o elimination of cargo reservation (Mode 1) 

o elimination of restrictions on foreign equity participation (Mode 3) 

o elimination of restrictions on the right to establish a commercial presence (MA, Mode 

3) 

o elimination of nationality requirements of board members (Mode 3) 
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o elimination of any other preferential treatment (NT) 

 commitments on Maritime Auxiliary Services (Modes 1, 2 & 3) including but not limited to 

{as per Pages 2-4 of the Maritime Model Schedule, Section under ñMaritime Auxiliary 

Servicesò and as defined in the Note to the Maritime Model Schedule} 

o elimination of restrictions on foreign equity participation (Mode 3) 

o elimination of restrictions on the right to establish a commercial presence (Mode 3) 

o full commitments on consumption abroad and cross-border supply subject to 

technical feasibility (Modes 1 and 2) 

 additional commitments on the access to and use of port services (as per Page 1 of the 

Maritime Model Schedule under the Additional Commitments column) 

 additional commitments on the access to and use of services necessary for the conduct of 

multimodal transport operations {as per Page 5 of the Maritime Model Schedule under Note 

to the Schedule} 

 elimination of MFN exemptions 

 

(iii) Plurilateral Request on Financial Services 

Definitions: Use the agreed definitions in the GATS Annex on Financial Services for scheduling 

commitments (see attachment). 

Mode 1: undertake commitments for marine, aviation and transport insurance; reinsurance; insurance 

intermediation, insurance auxiliary services; financial advisory services and financial information 

and data processing services. 

Mode 2: undertake commitments for marine, aviation and transport insurance; reinsurance; insurance 

intermediation, insurance auxiliary services; and all non-insurance financial services (subsectors v-

xvi). 

Modes 1 and 2: there can be advantages of additional liberalisation, especially where the consuming 

agent is sophisticated, for example, an institutional consumer of securities services. 

Mode 3: for all financial services sectors, undertake commitments encompassing rights to establish 

new and acquire existing companies, in the form of wholly-owned subsidiaries, joint ventures and 

branches. 

Modes 1, 2 and 3: remove discrimination between domestic and foreign suppliers regarding 

application of laws and regulations ("national treatment").  

Modes 1, 2 and 3: remove limitations such as monopolies, numerical quotas or economic needs tests 

and mandatory cessions. 

Transparency in development and application of laws and regulations, transparent and speedy 

licensing procedures, and other regulatory issues should be addressed in the negotiations.   

F. Requests for Technical Assistance and Cooperation 

17. The discussion of requests above deals only with requests for improvements in EC 

commitments.  There is another type of request which is highly relevant to the negotiation of 

an EPA, i.e. requests for technical assistance and cooperation in areas such as regulation and 

capacity building.  These are dealt with in the following section, on ESA offers, because 

offers may often be made conditional on the provision of cooperation in these areas. 
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III.  OFFERS OF COMMITMENT S 

18. The formulation of an offer is the most critical and important phase of the 

negotiation.  The main advantages to be derived by ESA countries from the EPA may, we 

suggest, flow from the commitments they themselves will make, and the conditions attached 

to them, rather than from improved market access commitments by the EC.  The formulation 

of offers should not therefore be a reactive process, done in response to the requests of the 

EC.  It should be a pro-active and deliberate instrument of economic, social and 

development policy.  However, it should be remembered that the EC itself stresses that its 

requests for liberalisation in key infrastructural sectors are motivated not just by export 

interests but by development concerns.  This is not of course merely an altruistic position; the 

development of a larger, more prosperous and more integrated ESA market is in the 

commercial interest of EC service suppliers as well as of ESA countries themselves. 

19. In deciding on which services offers should be made, the following considerations need 

to be taken into account:  

(i) General Considerations 

 Making commitments? Liberalisation can be undertaken unilaterally, without making 

commitments on supply by foreign service providers, and de facto market access 

conditions in very many countries are far more liberal than their GATS 

commitments.  The value of binding commitments is that they offer traders, 

particularly foreign investors, a valuable assurance of long-term policy stability.  

They can therefore be valuable to the offering country as a complement to other 

policies designed to attract foreign direct investment. But the absence of 

commitments does not mean that the market is closed. 

 Commitments conditional on regulatory cooperation? Commitments can be subject 

to deferred implementation ï i.e. implementation on a stated future date.  Where 

regulation has to be reformed before liberalisation, the implementation of such a 

commitment could be made conditional on effective delivery of technical 

cooperation in the interim period, for example on the design and drafting of 

regulations and the establishment of regulatory authorities.
64

 

 Technical assistance and development funding. In the context of an EPA, the 

commitments of the EC on technical cooperation and funding are fundamental 

components of the overall bargain, and should be taken into account in deciding the 

extent of ESA offers. 

(ii) Sectoral Considerations 

 Which are the essential infrastructural services whose efficiency has a major impact 

on the efficiency of the rest of the economy?  These would normally include 

transport services, telecommunications, financial services and energy distribution 

and may also include business services such as accounting.  Will new competition or 
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foreign direct investment induce greater efficiency in these services? Would this 

increase efficiency or help to induce needed FDI in the manufacturing, mining and 

agricultural sectors of the economy? 

 Which sectors is it necessary to develop or reform? What are the priorities? 

 Is there a need for, or an ongoing process of regulatory reform which should be 

advanced or completed before liberalisation is undertaken?  The introduction of 

competition into a service hitherto subject to monopoly, or the privatisation of a 

public monopoly, for example, will entail important regulatory reform.  The correct 

sequencing of reform and liberalisation can be critically important; this has been 

demonstrated with reference to financial services in particular. 

(iii) Defensive Considerations 

 Through which modes of supply is the provision of services to be permitted?  In 

some sectors, especially financial services, governments have attached importance to 

the greater possibility of regulatory control over locally-established providers, as 

compared with cross-border supply, and have therefore favoured mode 3.  Supply 

through commercial presence also bring with it inputs of capital, skills and 

technology.  But the justification for restrictions on other modes of supply should 

always be critically reviewed. 

 Safeguards? What safeguards may be needed to ensure the universal availability of 

key services to the public and business users, for example through protection or 

support of small and medium enterprises? 

 Imposition of universal service obligations? It may be necessary to impose universal 

service obligations on providers of certain services, such as telecommunications and 

postal services.  The EC-Cariforum EPA provides for such obligations in computer 

services, telecommunications and courier services, but these are not necessarily the 

only sectors in which universal service needs to be ensured.  Such requirements 

could be introduced in the national commitments of individual ESA countries, not 

only in the framework agreement. 

 Are there sectors and public utilities which must be shielded from competition?  

(Note that the Cariforum Agreement specifically does not require the privatisation of 

public undertakings?) 

 FDI subject to conditions? Where foreign direct investment is sought, should it be 

subject to conditions, for example on the legal form of commercial presence, such as 

a joint venture requirement, or to a limit on foreign equity participation?  

 What other conditions might be attached to commitments?  These can include for 

example requirements for the employment of local staff and their training and for the 

use or transfer of modern technology.  
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IV.  SCHEDULING SPECIFIC COMMITMENTS  

20. The schedule of commitments puts into binding legal form the decisions made about the 

content of the offer.  Once these decisions have been made the technical work of representing 

them in schedule form can take place. 

21. In Chapter 3 we noted that in the EC-Cariforum EPA the Cariforum States have 

scheduled their services commitments according to the GATS methodology, not according to 

the methodology used by the EC.  We would suggest that the ESA countries should also 

retain the GATS format  in which commitments and limitations on all modes of supply are 

inscribed in a single schedule, rather than in separate schedules for cross-border trade, 

commercial presence and Mode 4.  This has the advantage of familiarity and makes 

comparison between existing GATS commitments and new commitments undertaken in the 

EPA more simple.  Further, the Regional Assessment of Trade in Services that the ESA 

states and the COMESA Secretariat undertook in 2006 in preparation for their bilateral, 

regional and multilateral negotiations is based on a GATS template.  Accordingly, scheduling 

commitments in the GATS format in the ESA-EC EPA would seem to be a sensible use of 

existing expertise and resources.  The information contained in this section is based on 

GATS-format scheduling but is also applicable to EPA-type scheduling or any other positive 

list format. 

22. In March 2001 the WTO Secretariat produced and Members adopted revised Guidelines 

for the Scheduling of Specific Commitments under the General Agreement on Trade in 

Services (S/L/92).  This document provides the most comprehensive guide available for the 

preparation of national schedules of commitments: it is attached as Annex II for ease of 

reference. 

A. Basic Principles  

23.  The fundamental requirements of a schedule of commitments are the following: 

 Schedules are legally binding, so nothing should appear in them other than that which 

Members intend to be legally binding.  

 Schedules should only contain the following types of information: a clear description 

in the first column of the sector or sub-sector being committed; any restrictions 

maintained on market access and national treatment; and, in the case of WTO services 

schedules, any ñadditional commitmentsò on measures which do not limit market 

access or national treatment.
65

  

 The horizontal section of the schedule should only contain commitments or 

limitations which apply to all services sectors on which specific commitments are 

scheduled;  

 If commitments are to be phased-in over time, the relevant dates must be clearly 

stated.  Otherwise, commitments will apply from the agreementôs entry into force.   
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 Domestic regulatory measures which do not restrict market access or limit national 

treatment should not be scheduled.  

B. Scheduling Step-By-Step 

1. The Basic Schedule Structure 

24. Example 1 shows the basic structure of a GATS-format schedule.  It is divided into two 

parts, the first containing horizontal commitments and the second containing sectoral 

commitments.  Within the schedule, commitments are scheduled on the following 

disciplines: 

 Market Access (GATS Article XVI): a prohibition on maintaining the six types of 

restrictions listed in the Article; 

 National Treatment (GATS Article XVII): a prohibition on measures 

discriminating against services or service suppliers of any other trade partner; 

 In GATS schedules, Additional Commitments (GATS Article XVIII): non-

discriminatory measures not falling under Articles XVI or XVII.  

These commitments are scheduled across four columns as laid out in Example 1. 

Example 1: Basic schedule structure 

Modes of Supply:  1) Cross-border supply 2) Consumption abroad 3) Commercial Presence 4) Presence of 

Natural Persons 

Sector or Sub-sector Limitations on Market 

Access 

Limitations on National 

Treatment 

Additional 

Commitments 

I.  HORIZONTAL 

COMMITMENTS 

   

    

II.  SECTORAL 

COMMITMENTS 

   

   

 

 

 

25. Horizontal commitments apply to all sectors included in the schedule. Almost all 

commitments on Mode 4 have been horizontal. Other measures which are commonly 

scheduled in the horizontal section include restrictions on the purchase of land or real estate. 

26. Sectoral commitments apply only to the sectors and sub-sectors listed in the first 

column.  They consist of the definition of the service covered by the commitment in the first 

column, any limitations on market access in the second column, any limitations on national 

treatment in the third column and in the case of GATS schedules, any additional 

commitments on measures not limiting market access or national treatment in the fourth 

column. 
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27. The chief task of scheduling is to place measures restricting market access and 

national treatment within the scheduling framework and sectoral descriptions of the 

GATS and RTAs in a way that accurately reflects the negotiatorôs intentions.  This means 

describing carefully and clearly what services are covered and any measures which limit 

market access and national treatment. 

2. Column One: Describing Services Sectors and Sub-sectors 

28. There is no compulsory system in the WTO for describing the services sectors and sub-

sectors on which countries offer commitments.  Members are free to use their own 

classifications of services if they wish.  However, it is essential that whatever classification is 

used, it clearly defines the services on which commitments are being made, to avoid 

ambiguity and possible future dispute action. 

29. Most WTO members use two reference documents in describing their commitments:  

 The Services Sectoral Classification List  (MTN.GNS/W/120 or ñW/120ò) 

 The UN Central Product Classification List (CPC)  

 Quoting CPC and W/120 references defines the scope of the sectoral coverage of a 

commitment, subject to any qualifications entered in the first column, such as 

ñexcluding distribution of armsò.  

30. The Sectoral Classification List (W/120) is attached in Annex II as part of the 

Scheduling Guidelines. It divides services sectors into the following aggregate services 

sectors: 

1. Business 

2. Communication  

3. Construction 

4. Distribution 

5. Education  

6. Environment 

7. Financial 

8. Health and Social 

9.  Recreational, cultural and sporting 

10. Transport 

11. Other services not included elsewhere  

31. In most cases, sectoral descriptions combine W/120 references, a five-digit CPC code 

and if necessary, specific national definitions.  Example 2 is drawn from South Africaôs 

GATS schedule GATS/SC/78: 
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Example 2: Describing a services sector 

Modes of Supply:  1) Cross-border supply 2) Consumption abroad 3) Commercial Presence 4) Presence of 

Natural Persons 

Sector or Sub-sector Limitations on Market 

Access 

Limitations on National 

Treatment 

Additional 

Commitments  

 

1. BUSINESS 

SERVICES 

   

A.  Professional Services     

a) Legal Services        

(advisory services in 

foreign and 

international law 

only) (CPC 861 +) 

Legal services 

(domestic law only  

CPC 861 +) 

   

 

3. Column Two: Market Access (MA) Limitations  

32. Article XVI of the GATS lists six types of prohibited measures.  When a ñfullò 

commitment is made on market access, it means that the country scheduling the service does 

not maintain and will not introduce any of the six prohibited types of limitation:  

(a) Limitations on the number of service suppliers (e.g.  numbers of foreign suppliers of 

retail distribution services determined by an economic needs test); 

(b) Limitations on the value of transactions or assets (e.g. foreign services suppliers may 

only participate in construction contracts with a value of $10 million and above) 

(c) Limitations on the total number of operations or output quantity (e.g. restrictions on 

broadcasting time for foreign films)  

(d) Limitations on the total number of natural persons (e.g. no more than 500 foreign 

doctors may be issued with practising licenses in a calendar year) 

(e) Limitations on the type of legal entity or joint venture (e.g. foreign companies are 

required to incorporate to provide services)  

(f) Limitations on foreign capital participation (e.g. foreign equity limited to 49 percent) 

If countries want to maintain or establish these types of measures, they must inscribe them in 

their schedules of commitments.   

33. Against each mode of supply an entry must be inscribed ï either ñUnboundò, meaning 

that no commitment is made on that mode, ñNoneò meaning that no restrictions will be 

maintained or introduced, or a specific limitation.  

W120 Reference 

CPC number 

National 

definition 

National  

definition 
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34. Most restrictions of these kinds are expressed in numerical terms.  Economic needs tests 

(ENTs) are sometimes scheduled to enable countries to limit the presence of foreign services 

suppliers in their markets on the basis of an assessment of the actual demand in the market 

for their services.  For example, in the EC-Cariforum EPA, Italy has scheduled the following 

limitation on key personnel and graduate trainees in relation to Midwives services (part of 

CPC 93191): 

ñEconomic needs determined by the total number of midwives in the given region, authorised by 

local health authorities.ò
66

   

An ENT should specify the criteria on which it is based rather than making a simple 

statement that one will be applied.  Undefined ENTs create uncertainty which greatly reduces 

the value of a commitment. 

4. Column Three: National Treatment (NT) Limitations  

35. GATS Article XVII requires countries to accord services and services suppliers of any 

Member treatment no less favourable than it gives its own suppliers.  When ñfullò NT is 

given, the scheduling country undertakes not to maintain or introduce any measure 

discriminating against foreign suppliers and their services. 

36. There is no list of measures included in GATS Article XVII, but it prohibits any 

measures which modify the conditions of competition in favour of domestic services 

suppliers or services.  A list of typical national treatment restrictions is included in Annex II 

Such measures can include de jure and de facto discrimination.   De jure discrimination is 

explicitly based on the origin of the supplier.  De facto discrimination is not explicit, but 

foreign suppliers are less likely to be able to meet the requirement ï for example, prior 

residency requirements for obtaining licences to provide services. 

5. Column Four: Additional Commitments  

37. Additional commitments may be included in GATS schedules.  These are optional 

entries which typically cover measures affecting trade but which do not limit MA or NT.  

Such commitments may include for example undertakings on technical standards, licensing 

or other domestic regulations consistent with Article VI. The most important example is the 

acceptance of the Telecommunications Reference Paper by many Members scheduling it as 

an additional commitment.  There is no provision for additional commitments in the EPA 

scheduling framework, but in the EC-Cariforum EPA, additional commitments on regulatory 

issues are made on a number of sectors in the sectoral sections of the framework agreement. 

6. Market Access or National Treatment Limitation? 

38. The following are examples of measures limiting market access, national treatment 

or both. 

 Access to subsidies is limited to citizens.  This is a NT limitation, as it modifies the 

conditions of competition in favour of local suppliers.  
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 Licenses for retail outlets over a certain size are issued subject to an ENT.  This 

quantitative restriction not discriminatory and is one of the six types of measures 

listed in GATS Article XVI and accordingly is a MA limitation.  

 Foreign companies must incorporate in order to provide services.  This limits NT and 

is listed in GATS Article XVI as a market access limitation (it requires a specific type 

of legal entity).  Article XX:2 of the GATS states that measures inconsistent with both 

Article XVI and XVII shall be inscribed in the column limiting market access and will 

be considered to qualify.  Example 6 in Annex 2 provides a more detailed explanation 

of this point, illustrated by a specific example.   

7. How Much to Commit? 

39. Countries have total discretion in respect of the degree of trade liberalisation they 

commit.  Sectors can be omitted from schedules altogether.  Where sectors are committed, at 

one end of the spectrum, ñunboundò means there is no commitment in a mode of supply.  At 

the other end, ñnoneò means there is no limitation in that mode of supply.  The following 

example translates a specific measure into a range of possible specific commitments, 

depending on the underlying policy objectives for the sector. 

Example 3: Options for scheduling a foreign equity limit where current regulations specify a 

51% ceiling 

Policy Option Mode 3 Market Access Commitment 

1. No commitment  ñUnboundò 

2. Binding below current access  ñForeign equity limited to 49%ò 

3. Binding the status quo ñForeign equity limited to 51%ò 

4. Phased-in liberalisation ñForeign equity limited to 51%; from 2010: 75%; from 2015: None.ò   

5. Binding above current access  ñForeign equity limited to 75ò 

6. Liberalise fully  ñNoneò 

 

40. A sample of the issues discussed above are set out below in schedule format (Example 

4), in relation to scheduling horizontal market access and national treatment limitations on 

commercial presence (Mode 3).  

Example 4: Typical issues to consider when scheduling horizontal GATS-format 

commitments 

Modes of Supply:  1) Cross-border supply 2) Consumption abroad 3) Commercial Presence 4) Presence of 

Natural Persons 

Sector or Sub-sector Limitations on Market 

Access 

Limitations on National 

Treatment 

Additional 

Commitments 

I.  HORIZONTAL 

COMMITMENTS 
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All sectors 

 

3) [Are there: 

Economic needs tests? 

Limitations on foreign 

equity participation? 

Limitations on types of 

commercial presence? 

Joint venture 

requirements?] 

3) [Are there: 

Investment screening 

regimes? 

Activities or sectors reserved 

for indigenous people? 

Subsidies limited to citizens? 

Limitations on land 

purchase or use?] 

 

 

41. A sample of the issues discussed above is set out below in schedule format in relation to 

scheduling sectoral market access and national treatment limitations (in Example 5, 

construction services).  

Example 5: Typical issues to consider when scheduling sectoral GATS-format commitment 

Modes of Supply:  1) Cross-border supply 2) Consumption abroad 3) Commercial Presence 4) Presence of 

Natural Persons 

Sector or Sub-sector Limitations on Market 

Access 

Limitations on National 

Treatment 

Additional 

Commitments 

II.  SECTORAL 

COMMITMENTS 

   

Construction Services 

CPC 511-518) 

Does sectoral 

coverage need to be 

limited to exclude 

any of the activities 

covered by the CPC 

definition? 

1) [Some countries leave 

this mode unbound 

because they believe 

cross-border supply of 

construction services is 

infeasible. Others have 

made commitments on 

mode 1, however, 

because they recognise 

that consulting and 

advisory services on 

construction can be 

provided across 

borders.   

2) [Are there any actual 

limits on purchase of 

construction services 

abroad?] 

3) [Are there limitations 

on foreign equity, 

requirements for types of 

commercial presence, 

joint venture and joint 

operation requirements?  

Do minimum asset 

requirements apply?]  

1) Are there residency or 

local establishment 

requirements which 

effectively prevent cross-

border supply? 

2) [The question in market 

access column also applies].  

3) [Do registration or 

licensing requirements 

discriminate against foreign 

services/suppliers?] 

[Do restrictions apply to the 

types or size of project 

undertaken by foreign 

suppliers?] 

4) Question in market access 

column applies.   
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4) Are there sector 

specific limitations 

applying? 

 

42. Annex I contains a number of detailed examples of scheduling, with commentaries, 

which illustrate the points made in this section.   

 Example 6 demonstrates a GATS-format horizontal commitment based on information 

supplied by Kenya for the 2006 Regional Assessment of Trade in Services;   

 Example 7 demonstrates a GATS-format sectoral commitment based on information 

supplied by Seychelles for the 2006 Regional Assessment of Trade in Services;  

 Example 8 shows a phased commitment on distribution services; 

 Example 9 shows a EC-Cariforum EPA sectoral commitment using the GATS format; 

 Example 10 demonstrates a draft EPA schedule sectoral commitment using the GATS 

format based on the GATS commitments of Kenya, Uganda and Zambia. 

C. Scheduling Dos and Donôts 

The following are a list of key points to remember when scheduling: 

DO: 

 Make sectoral descriptions clear and precise. 

 Schedule all limitations on market access and national treatment. 

 The horizontal section of the schedule should only contain commitments or limitations which 

apply to all services sectors on which specific commitments are scheduled. 

 Make sure that commitments which are to be phased in over time clearly state the relevant dates 

as illustrated in the examples.  Otherwise, commitments will apply from the agreementôs entry 

into force. 

 Remember that commitments guarantee a minimum level of market access or national treatment.  

More favourable treatment can always be permitted de facto, so long as the MFN obligation is 

respected. 

 Consult the WTO Secretariat if in doubt, including on EPA scheduling ï they are the experts and 

are there to help. 

DONôT: 

 Schedule anything other than limitations on market access and national treatment or in GATS 

schedules, additional commitments. 

 Make references in schedules to specific legislation, this could be understood or claimed to be an 

undertaking that the legislation will not be amended in the future. 

 Schedule domestic regulatory measures which do not restrict market access or limit national 

treatment.  Scheduling a measure identifies it as a market access or national treatment limitation 

and invites requests for liberalisation in a future negotiation. 
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CHAPTER 6 

 

CONCLUSIONS: THE NEGOTIATORôS CHECKLIST 

1. This chapter presents in summary and tabular form the successive stages in the 

negotiation of an EPA under seven headings: (i) Domestic preparatory process; (ii) Defining 

objectives; (iii) Mapping the regulations applying to services on which commitments are to 

be made; (iv) Regulatory disciplines in the EPA; (v) Formulating requests; (vi) Formulating 

offers; (vii) Scheduling offers.  Under each heading the key considerations are indicated.  

Although these points are often presented with specific reference to the EPA negotiation with 

the EC, it must be stressed that the same processes are necessary, and most of the specific 

considerations are relevant, in any negotiation on services, whether in a regional trade 

agreement or in the WTO. 

2. The following tabulation essentially brings together in one place advice offered earlier in 

different parts of the manual on these processes. 

1.  The Domestic Preparatory Process 

Once the political mandate for a negotiation has been given, preparation for it requires 

thorough consultation within the government and with interested parties in the national 

economy and in civil society, to generate information, help define objectives and avoid 

pitfalls. Consultation should be ongoing as negotiations develop and should  include: 

 The regulators of services under negotiation, who should be enlisted in the 

negotiating team; 

 Suppliers and exporters of services, but also consumers and business users, whose 

interests are paramount; 

 Trade unions and other representatives of interests likely to be affected by 

liberalization. 

2.  Defining Objectives 

The negotiating objectives for the EPA will include objectives common to all ESA states 

and others specific to individual countries, but they should be clearly laid down and 

understood by all negotiators. They can be summarized under four broad headings:  

 Rules for services trade and development cooperation which benefit ESA 

countries, in the form of commitments by the EC, in the overall framework 

agreement and in the Title on Services and Electronic Commerce, to development 

cooperation and funding and the promotion of regional integration.  The 

commitments made in the EC-Cariforum EPA provide a starting point for 

negotiation. 

 New commitments by the EC, over and above its commitments in the GATS and 

its offers in the Doha Round, on services and modes of supply of export interest to 

ESA countries ï i.e. those in which ESA exporters have or may develop capacity to 
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export to Europe. Again, additional commitments made by the EC to Cariforum are 

a guide to what may be negotiated. 

 Commitments by ESA which promote their development and investment goals.  

These will include the benefits of foreign direct investment and the increased 

availability of services to consumers and business users, and may also derive from 

conditions such as employment and technology transfer requirements which may be 

attached to commitments. 

 Defensive objectives, meaning the safeguarding of national and regional interests 

such as universal supply of key services, access to essential services for the 

population as a whole, employment, and support for the small business sector. 

3.  Mapping the regulations in services on which commitments are to be made. 

It is essential, before commitments are made on any service, to identify regulations or any 

other measures which restrict market access, in the sense of the six proscribed categories of 

measures listed in Article XVI of the GATS (see Chapter II paragraph 35 above) or which 

limit national treatment by providing less favourable treatment, de facto or de jure, to 

foreign suppliers.  These must be inscribed in the schedule of specific commitments; failing 

this they become illegal.  The mapping of regulations has been to a large extent carried out 

in the COMESA Regional Assessment of Trade in Services (2006). It is necessary to ensure 

that: 

 No measure which ought to be scheduled has been overlooked by national 

authorities in preparing the Assessment; 

 Any new restrictions on market access or national treatment, introduced since the 

Assessment, are included in the database for the negotiations. 

4.  Regulatory Disciplines in the EPA 

The framework agreement proposed by the EC to ESA includes regulatory provisions on 

computer services, postal and courier services, telecommunications, financial services, 

maritime transport and electronic commerce. It does not include provisions on tourism, as 

the EC-Cariforum EPA does. In considering these proposals negotiators should:  

 Ensure that tourism, as a sector of major export interest to ESA countries, is subject 

to pro-competitive regulatory disciplines and receives support and technical 

assistance as in the EC-Cariforum EPA.  

 Ensure that disciplines on anti-competitive practices address any competition issues 

affecting ESA exports to EC markets.  

 Secure pledges of EC assistance with the development of regulatory frameworks, 

quality standards and investment promotion in key sectors.  

 Secure agreement to cooperate on and promote mutual recognition, particularly in 

professional services. 
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 Secure the extension to ESA countries of cultural cooperation and support on terms 

similar to those of the Protocol on cultural cooperation in the EC-Cariforum EPA.  

 Consider whether they wish to accept an agreement not to impose tariffs on delivery 

of services by electronic means (electronic commerce).  

 Review the other ñGATS-plusò provisions in the EC-Cariforum EPA sectoral 

disciplines on financial services, telecommunications and postal and courier 

services. 

5. Formulating Requests 

Requests for market access and national treatment commitments by the EC should be for 

liberalization going beyond existing GATS commitments and the offers made in the Doha 

Round. This entails identifying gaps in those commitments/offers, which are generally 

rather comprehensive. 

 Base requests on impediments to exports reported by traders, particularly in the 

sectors identified as priorities in the Cotonou Agreement (business services, 

distribution, tourism, culture, labour, and construction and engineering services). But 

impediments to every service in which ESA companies have export potential should 

be considered. 

 Identify and target services on which no commitments are made or on which Modes 

of supply are left ñunboundò, either at the level of the EC or that of individual 

member states. 

 Target limitations on market access or national treatment in Mode 3, , such as 

economic needs tests, foreign equity limits and restrictions on the legal form of 

establishments or on purchase of land or real estate. Such restrictions normally apply 

to individual EC members rather than the EC as a whole. 

 Target any restrictions under modes 1 and 2 which may frustrate the electronic 

delivery of services to Europe, and therefore the development of computer-based 

services in Africa. 

 Seek improved commitments on Mode 4, the movement of natural persons. 

Improvements should be both in the form of (i) wider ñhorizontalò commitments, 

extending them beyond the currently offered categories of specialist or highly-

qualified persons to other types of specialists and to lower-skilled workers, and (ii) 

sector-specific commitments on the movement of workers in particular industries, 

such as nurses and other medical staff. The EC is likely to request Mode 4 

commitments on the temporary movement of skilled personnel as intra-corporate 

transferees.  Offers of commitments in response to the EC request could be 

negotiated against ESA requests for improved Mode 4 commitments. The 

plurilateral request on Mode 4 by least-developed countries in the Doha Round 

should be a basis for negotiation. 

 A fuller list of possible specific objectives is in Chapter 4, Box 1. 
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6.  Formulating Offers 

Commitments on access to ESA markets should be designed not as concessions to pressure 

from trading partners but as pro-active measures to improve the supply and quality of 

needed services and induce competition and foreign direct investment in the services sector. 

Priorities should be: 

 The major infrastructural services whose efficiency conditions the efficiency of the 

economy as a whole and particularly that of downstream industries which depend on 

efficient services inputs.  

 Other services in which stronger competition and FDI would improve quality and 

availability and reduce costs to the public and business users. 

 Services such as tourism in which foreign direct investment would strengthen and 

develop a major export potential. 

Commitments in Mode 3, commercial presence, should be subject to the following 

considerations: 

 Is there a need for regulatory reform before liberalization? Will an adequate 

regulatory system be in place after liberalization? 

 Is the industry subject to a universal service obligation which foreign suppliers 

would be required to accept? 

 Is there need for time for the domestic industry to adjust to the imminence of foreign 

competition?  Both for this purpose and for the completion of needed reform, is 

there a case for deferred or phased-in liberalization commitments? 

 Should commitments be subject to market access or national treatment limitations, 

such as foreign equity limits or joint venture requirements, or to requirements on the 

hiring and training of local staff or the transfer of technology? 

 Is there a danger that the multiplication of access conditions could deter foreign 

investment? 

 Apart from universal service obligations on key services, what steps may be needed 

to ensure universal provision of other essential services to the public, such as 

protection or promotion of small businesses in the distribution sector? 

Commitments on Modes 1 and 2 should be considered in the light of the following 

considerations: 

 Are there services on which, for reasons such as consumer protection or quality 

control, it is necessary to restrict cross-border supply? 

 Are there services on which it is necessary to restrict the ability of citizens or 

businesses to consume the service abroad?  
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7.  Scheduling Commitments 

The basic principles and conventions of scheduling are set out in the WTO Scheduling 

Guidelines at Annex II. Chapter V above describes key principles and provides illustrative 

examples of presentation according to the GATS format and the format used in the EC-

Cariforum EPA.   It is only necessary here to restate points which should be borne in mind:  

 We recommend that ESA countries should follow the example of Cariforum and 

schedule commitments according to the GATS methodology rather than that used by 

the EC ï i.e., inscribing limitations on market access and national treatment in 

separate columns as in GATS schedules rather than a single column. The choice of 

presentation has no legal consequences but facilitates comparison with existing 

GATS commitments. 

 The coverage of commitments should be carefully defined, by use of the relevant 

UNCPC numbers and any necessary elaboration in the first column of the schedule. 

 All measures which restrict market access or limit national treatment under any 

Mode of supply on which commitments are made should be scheduled. If not 

scheduled it becomes illegal to maintain them. ñUnboundò indicates that no 

commitment is made in the Mode concerned. ñNoneò indicates that no restrictions 

exist or will be introduced. 

 Nothing should appear in the schedule which is not intended to be legally binding. 

Regulations or other measures which do not restrict market access (measures other 

than those listed in GATS Article XVI) or limit national treatment should not be 

scheduled; to do so identifies them as restrictions and invites requests for 

liberalization. 

 Commitments whose implementation is to be deferred or phased in over time should 

clearly state the relevant date or dates. 

 Follow the ñScheduling dos and donôtsò in Chapter 5. 
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ANNEX I  

Scheduling Examples  

Example 6: Horizontal GATS-format commitment based on information supplied by Kenya 

for the 2006 Regional Assessment of Trade in Services exercise.   

I. Measures to be Scheduled 

In the COMESA Regional Assessment of Trade exercise, Kenya supplied the following 

information about measures under the Trade Licensing Act and the Environmental 

Management Act no. 8 of 1999 which it considers to affect market access and national 

treatment in all sectors.  Information is also provided on non-discriminatory regulatory 

measures. We indicate below how this information should be conveyed in scheduling 

commitments. 

Measures Affecting Market Access: 

Commercial presence requires that foreign service providers incorporate or establish the business locally. 

 

Intra-corporate transferees:  

- Each company may be allowed to bring three expatriates; 

- must have at least two-year prior employment in the home country subject to clear evidence that the skills 

are not available in Kenya. They are allowed to stay for two years that can be extended. 

 

Business visitors: 

- Personnel employed by a service company abroad that enters Kenya to conduct business meetings or 

setting up establishment cannot be engaged in the direct provision of services. 

Measures Affecting National Treatment:  

 

No person who is not a citizen of Kenya shall conduct business:  

a) in any place which is a general business area; or  b). in any specified goods, unless their licence 

specifically authorizes them to do so.    

- If in partnership, more than 50% of capital must be held by Kenyan.  

Non-discriminatory domestic regulation requirement: Any person or organization, being a proponent of a 

project, is required to apply for and obtain an Environmental Impact Assessment licence from NEMA 

before financing, commencing, carrying out any undertaking. 

B. Draft Commitment  

Based on our understanding of the above information, the following draft commitment could 

be scheduled in an offer: 
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Modes of Supply:  1) Cross-border supply 2) Consumption abroad 3) Commercial Presence 4) Presence of 

Natural Persons 

Sector or Sub-sector Limitations on Market 

Access 

Limitations on National 

Treatment 

Additional 

Commitments 

I.  HORIZONTAL 

COMMITMENTS 

   

All sectors 
3) Foreign services 

suppliers must incorporate 

or establish the business 

locally.   

Foreign equity in 

partnerships may not 

exceed 49% 

3) [In respect of foreign equity, 

as scheduled in the market 

access column.] Persons who 

are not Kenyan citizens must 

obtain a licence in order to a) 

conduct business in a general 

business area; b) conduct 

business in any specified goods  

 

 
4) Unbound except for 

measures concerning the 

entry and temporary stay 

of natural persons of 

another Member/Party as 

specified below: 

Intra-corporate 

transferees: 

-Each company is  allowed 

to bring in a maximum of 

three expatriate staff 

members; 

-These employees must 

have at least two years 

prior employment in the 

home country and their 

entry is subject to clear 

evidence that their skills 

are not available in Kenya. 

Their stay is limited to two 

years but may be extended. 

 

Business visitors: 

Personnel employed by a 

service company abroad 

that enters Kenya to 

conduct business meetings 

or to set up an 

establishment cannot be 

engaged in the direct 

provision of services. 

4) Unbound except for 

measures concerning the 

categories of natural person 

referred to in the market access 

column.   

 

C. Commentary 

The information Kenya has supplied is sufficient to draft an initial offer and we agree with 

Kenyaôs division of the limitations between market access and national treatment.  However, 

in the case of the foreign equity limitation on partnerships, we have scheduled this as a 

market access limitation.  This is because while the measure by its nature clearly does limit 

national treatment, it also falls into one of the categories of measures limiting market access 
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prohibited by GATS Article XVI:2 and its EC-Cariforum EPA equivalent, Article 67 (d)
67

 

unless scheduled as a limitation.  Article XX:2 of the GATS states that measures inconsistent 

with both Article XVI and XVII shall be inscribed in the column limiting market access and 

will be considered to qualify Article XVII also.  However, if Kenya wished to specifically 

state that the measure also limits national treatment, it could do so in the national treatment 

column by means of a statement of the kind bracketed in the national treatment column.   

In the EC-Cariforum EPA context, it appears that the GATS Article XX:2 scheduling rule 

has been applied and measures limiting both market access and national treatment have only  

been scheduled by the Cariforum States as restrictions on market access.  However, this has 

not been said explicitly in the explanation page of the Cariforum schedules of commitments 

in Annex IV F, although paragraph 2 states that the schedule is ñconsistent with the GATS 

scheduling templateò.  

We have not included the domestic regulatory measure concerning the Environmental Impact 

Assessment as a limitation, as we believe this has been correctly characterised as a measure 

of domestic regulation subject to the disciplines of GATS Article VI and Article 87 of the 

Cariforum-EC EPA.  

If presented with the above offer, we consider it likely that the following technical questions 

would be asked by negotiating partners: 

Market Access 

 What is the definition of ñestablish locally?ò 

 Are business forms other than companies or partnerships permitted, such as branches 

or representative offices? 

 In respect of Inter-Corporate Transferees, for how long may their initial stay be 

extended? 

 In respect of business visitors, how long may they stay? 

National Treatment 

 What is the definition of ñgeneral businessò? 

 What are ñspecified goodsò and where are they specified? 

 What are the conditions that must be fulfilled in order to obtain a licence to supply 

specified goods? Do they apply equally to foreign suppliers and nationals?  

  

                                                           

 
67

 GATS Article XVI (f) and EC-Cariforum EPA Article 67 (d) state that unless scheduled as limitations, 

Members may not maintain or adopt measures which are limitations on the participation of foreign capital in 

terms of maximum percentage limit on foreign shareholding or the total value of individual or aggregate foreign 

investment.  
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Example 7:  Sectoral Commitment based on information supplied by Seychelles for the 2006 

Regional Assessment of Trade in Services exercise.   

I.  Measures to be Scheduled 

In the Regional Assessment of Trade in Services, Seychelles supplied the following 

information about measures under the Licences Act which it considers to affect market 

access and national treatment in respect of Accounting, auditing and bookkeeping services 

(CPC 862).  Information is also provided on non-discriminatory regulatory measures.   

 

Market Access 

Modes 1, 2, 3, 4 : Advice from foreign accountants does not require a licence but any other work will as 

they have to register with Public Accounts Board. If they have registered office in Seychelles, would be 

regarded as a small business and must submit project memorandum with competent authority and 

Seychellois nationals must have more than 50 per cent share in the venture as it is a sector restricted for 

Seychellois. As a small business, would be limited to a maximum of five employees, owner included 

National Treatment 

Modes 1,2,3,4: None  

Non-discriminatory domestic regulation requirement 

Modes 1,2: None 

Modes 3,4 : Licensing requirements: 

The licensing authority has to consult the public accounts board and the institute of certified accountants 

of Seychelles before a licence is granted. The applicant should register with the Public Accounts Board of 

Seychelles before applying for a licence.  

II.  Draft Commitment  

We have understood the above information to mean the following: 

(i) The provision of ñadviceò by accountants is not subject to licensing requirements, 

but in order to provide all other accountancy services, accountants must register 

with the Public Accounts Board.  We understand ñadviceò to mean Accounting 

Review Services (CPC 86212).  

(ii)  We understand the market access limitations on ñregistered offices in Seychellesò 

to apply only to commercially present foreign suppliers.   

(iii)  We assume that the registration requirement applies to foreign accountants 

supplying their services to Seychellois clients via cross-border supply (Mode 1), 

but it is not intended that accountants supplying services to Seychelles citizens 

abroad (Mode 2) should be required to register with the Public Accounts Board.   

Based on this understanding, the following draft commitment could be scheduled in an offer: 

Modes of Supply:  1) Cross-border supply 2) Consumption abroad 3) Commercial Presence 4) Presence of 

Natural Persons 



 Annex I ï 5 
 

Sector or Sub-sector Limitations on Market 

Access 

Limitations on National 

Treatment 

Additional 

Commitments 

II.  SECTOR 

SPECIFIC 

COMMITMENTS 

   

Accounting, auditing 

and bookkeeping 

services (CPC 862**) 

excluding Accounting 

Review Services 

(CPC 86212) 

 

 

 

 

 

 

 

 

 

 

Accounting review 

services (CPC 86212) 

  

1)2) None  

3) Registered offices must 

be in the form of joint 

venture and foreign equity 

is limited to 49%. 

Maximum number of staff 

is limited to five (5).   

4) Unbound except as 

indicated in the horizontal 

section 

 

 

 

 

 

 

1)2)3) None  

 

4) Unbound except as 

indicated in the horizontal 

section 

 

1)3)4) Foreign accountants 

must register with the Public 

Accounts Board.   If operating 

in the form of a registered 

office, a project memorandum 

must be submitted to the 

competent authority. 

2) None 

4) Unbound except as 

indicated in the horizontal 

section 

 

 

 

 

 

1)2)3) None  

4) Unbound except as 

indicated in the horizontal 

section 

 

 

III.  Commentary  

In view of our understanding that the provision of ñadviceò by foreign accountants is not 

subject to licensing requirements, we have scheduled a separate commitment on the 

provision of Accounting Review Services (CPC 86212), as these services appear to be of an 

advisory nature.
68

  

In respect of all other services, we have taken the statement that foreign accountants must 

register as a limitation on national treatment, as it implies that it is the foreign nature of the 

service and the supplier that mandates registration.  Registration per se, if it applied to all 

providers of these services regardless of nationality, would not require scheduling, as it is not 

a limitation on national treatment or on market access.  It would instead be subject to the 

disciplines of GATS Article VI.   

We have understood the requirement to submit project memoranda to the competent 

authority to be based on the foreign nature of the service and supplier, and accordingly have 

scheduled it as a national treatment limitation.  If it in fact applies to all suppliers regardless 

of nationality, like the registration requirement, it would not require scheduling, as a measure 

subject to Article VI rather than Articles XVI or XVII.   

                                                           

 
68

 CPC 86212 is defined as ñReviewing services of annual and interim financial statements and other accounting 

information.  The scope of a review is less than that of an audit and therefore the level of assurance provided is 

lowerò.   
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We have understood the requirements on foreign accountants to provide their services 

through registered offices in the form of a joint venture as a limitation on business form and 

subject to scheduling under GATS Article XVI (e)
69

.  The limitation on foreign equity to less 

than 50% of the venture is a limitation under Article XVI (f).  The limitation on the total 

number of employees is subject to scheduling under Article XVI (d)
70

.   

In the absence of specific restrictions on Mode 4 (other than the registration requirement), we 

have scheduled a reference to a horizontal commitment on Mode 4, in line with common 

scheduling practice under the GATS.   

We have not included the domestic regulatory measure as an additional commitment, as we 

believe this has been correctly characterised as a measure subject to the disciplines of GATS 

Article VI.  

If presented with the above offer, we consider it likely that the following technical questions 

would be asked by negotiating partners: 

Market Access 

 What is the definition of ñregistered officeô? 

 Are business forms other than registered offices permitted, such as branching or 

representative offices? 

National Treatment 

 What are the precise services which are reserved for registered accountants of 

Seychelles?  Is registration required only to provide these services?  How do Mode 1 

suppliers register? 

 What are the conditions that must be fulfilled in order to register? In themselves, do 

they limit national treatment?  Is registration the same as licensing, or is this a 

separate process?  Are licensing requirements for foreign accountants the same as 

those applied to local accountants? 

 What is the competent authority to which project memoranda must be submitted?  

What do ñproject memorandaò consist of and how are they assessed? 

 

 

 

                                                           

 
69

 Measures which restrict or require specific types of legal entity or joint venture through which a services 

suppliers may supply a service.   
70

 Limitations on the total number of natural persons that may be employed in a particular service sector or that 

a service supplier may employ and who are necessary for, and directly related to, the supply of a specific 

services in the form of numerical quotas or the form of an economic needs test.   
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Example 8:  Phased Commitment on Distribution Services 

We have commented earlier in this chapter on the importance of sequencing sectoral and 

trade liberalisation and the possibility of offering commitments which phase-in trade 

liberalisation at a pace consistent with domestic regulatory reform.  The following is an 

example of such a commitment, made by Saudi Arabia in its accession to the WTO
71

, 

following negotiations with the EC and other WTO members.   

Modes of Supply:  1) Cross-border supply  2)Consumption abroad  3)Commercial Presence  4)Presence of 

Natural Persons 

Sector or Sub-sector Limitations on Market 

Access 

Limitations on National 

Treatment 

Additional 

Commitments 

B. Wholesale trade 

services        

 (CPC 622, 6111, 

6113, 6121) 

 

C. Retailing 

services 

 (CPC 631, 632, 

6111, 6113, 

6121 and 613) 

 

For purposes of this 

schedule wholesale 

and retail trade in 

country includes 

engaging private 

national individuals 

on a contract basis to 

sell products and 

services at retail for 

which compensation 

is received both for 

the sales effort and 

for sales support 

services that result in 

additional sales by 

other contracted 

distributors. 

(1) None 

(2) None 

(3) None, except: 

 - Foreign equity 

limited to 51% 

upon accession 

and to 75% after 3 

years from the 

date of accession. 

 -  Minimum foreign 

investment of 

Saudi Riyals 20 

million by each 

service supplier. 

   - Minimum size of 

outlets may be    

prescribed. 

 - Minimum of 15% 

Saudi employees 

to be trained each 

year. 

(4) Unbound, except 

as indicated in the 

horizontal section 

(1) None 

(2) None 

(3) None 

 

 

 

 

 

 

 

 

 

 

 

 

(4) Unbound, except as 

indicated in the horizontal 

section 
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 WT/ACC/SAU/61/Add.2, p. 18. 
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Example 9:  EC-Cariforum EPA Sectoral Commitment  

The following is an extract from the Cariforum commitments in the EC-Cariforum EPA.
72

  It 

omits the fourth ñadditional commitmentsò column in GATS schedules but otherwise follows 

GATS scheduling methodology.  It also includes a phased-in liberalisation commitment 

(Dominicaôs commitment on Mode 3, which does not come into effect until January 2022.)  

Until then, Dominica is unbound in respect of market access and national treatment measures 

affecting Mode 3 supply of primary education services.  

5. EDUCATIONAL SERVICES 

A. PRIMARY EDUCATION SERVICES (CPC 921) (Except non-profit, public and publicly funded 

entities) 

 Limitations on Market Access Limitations on National 

Treatment 

DMA, GUY, JAM, SUR DMA: 1) Unbound; 2) None; 3) 

None from 1 January 2022 

DMA: 1) Unbound; 2) None; 3) 

None from 1 January 2022 

 GUY, JAM, SUR: 1), 2) None JAM: 1), 2), 3) None, except as 

indicated 

in the horizontal commitments 

  GUY, SUR: 1), 2) None 

 JAM, GUY: 3) None 

SUR: 3) Unbound 

GUY: 3) None 

SUR: 3) Unbound 

 DMA, GUY, JAM, SUR: 4) 

Unbound 

except as indicated in the 

horizontal 

commitments 

DMA, GUY, JAM, SUR: 4) 

Unbound 

except as indicated in the 

horizontal 

commitments 
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 Annex IV F, page 1754.   
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Example 10: Draft EPA Schedule Sectoral Commitment based on the GATS commitments 

of Kenya
73

, Uganda
74

 and Zambia
75

 

Based on Example 9, we illustrate below how the existing GATS commitments of Kenya, 

Uganda and Zambia on hotel and restaurant services could be presented in an EPA schedule.  

The inscription of ñUnbound*ò by Kenya in mode 1 indicates Kenyaôs view that it is not 

feasible to supply these services across borders.   

9. TOURISM AND TRAVEL-RELATED SERVICES 

A. HOTELS AND RESTAURANTS (incl. catering) (CPC 641-643) 

 Limitations on Market Access Limitations on National 

Treatment 

Kenya, Uganda, Zambia Kenya: 1) Unbound* 2) None 3) 

None 4) Unbound except as in 

the horizontal section.  

Uganda, Zambia: 1) 2) None 

Uganda: 3) Government approval 

is required in accordance with the 

Investment Code and the 

regulations within it.   

Zambia 3) None 

Uganda: 4) Unbound except for 

technical personnel (except where 

Ugandans are or become 

available).  Entry and temporary 

stay of foreign services suppliers 

subject to laws, regulations and 

guidelines in force in Uganda.   

Zambia: 4) Unbound except as 

indicated in the horizontal 

section. 

Kenya 1) Unbound* 2) None 

3)None 4) None, for those 

persons referred to in the market 

access column of the horizontal 

section.  

Uganda, Zambia 1)2)3) None 

Uganda; 4) Unbound except for 

technical personnel stipulated 

under market access. 

Zambia: 4) Unbound except as 

indicated in the horizontal 

section. 
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GUIDELINES FOR THE SCHEDULING OF SPECIFIC COMMITMENTS  

UNDER THE GENERAL AGREEMENT ON TRADE IN SERVICES (GATS)  

 

Explanatory note
1
 

 

 

INTRODUCTIO N 

1. This note is intended to assist in the preparation of offers, requests and national 

schedules of specific commitments.  Its objective is to explain, in a concise manner, how 

specific commitments should be set out in schedules in order to achieve precision and clarity.  

It is based on the view that a common format for schedules as well as standardization of the 

terms used in schedules are necessary to ensure comparable and unambiguous commitments.  

The note cannot answer every question that might occur to persons responsible for 

scheduling specific commitments;  it does attempt to answer those questions which are most 

likely to arise.  The answers should not be considered as a legal interpretation of the GATS. 

2. The GATS contains two sorts of provisions.  The first are general obligations, some of 

which apply to all service sectors (e.g. MFN, transparency) and some only to scheduled 

specific commitments (e.g. Article XI:  Payments and Transfers).  The second are specific 

commitments which are negotiated undertakings particular to each GATS signatory.  Specific 

commitments, upon the conclusion of negotiations, are to be recorded in national schedules 

which will be attached to, and form an integral part of, the GATS.  By virtue of Article XX, 

every signatory must attach to the GATS its national schedule.  This note addresses two main 

questions:  what items should be entered on a schedule, and how should they be entered. 

PART I:   WHAT ITEMS SHOULD BE SCHEDULED?  

3. Since schedules, including footnotes, headnotes and attachments, are a record of legal 

commitments, nothing should appear in them which a Member does not intend to be legally 

binding.  A schedule contains the following main types of information:  a clear description of 

the sector or sub sector committed, limitations  to market access, limitations to national 

treatment, and additional commitments other than market access and national treatment.  If a 

Member undertakes a commitment in a sector then it must indicate for each mode of supply 

that it binds in that sector: 

- what limitations, if any, it maintains on market access; 

 

- what limitations, if any, it maintains on national treatment;  and 

 

- what additional commitments, relating to measures affecting trade in services not subject to 

scheduling under Articles XVI and XVII, it may decide to undertake under Article XVIII. 

 

4. Where commitments do not cover the entire national territory, the entry should 

describe the geographical scope of measures taken according to Article I:3(a)(i).   

                                                           

 
1
 This document is the result of a revision exercise carried out in the Committee on Specific Commitments.  The 

exercise was based on the two documents which were produced and circulated during the Uruguay Round 

negotiations: MTN.GNS/W/164, entitled Scheduling of Initial Commitments in Trade in Services: Explanatory 

Note of 3 September 1993, and document MTN.GNS/W/164/Add.1, entitled Scheduling of Initial Commitments 

in Trade in Services: Explanatory Note, Addendum of 30 November 1993.  These guidelines shall be applicable 

as of the date of their adoption.  It should be understood that schedules in force prior to the date of this 

document have been drafted according to MTN.GNS/W/164 and MTN.GNS/W/164/Add.1. 
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5. If attachments are used, clear reference should be made to the part of the schedules 

they refer to (i.e. definitions in the first column, market access commitments in the second 

column, national treatment commitments in the third column and additional commitments in 

the fourth column).  

6. Exchange control restrictions are subject to the general disciplines of Articles XI 

(Payments and Transfers) and XII (Restrictions to Safeguard the Balance of Payments) of the 

GATS. 

7. There is no requirement in the GATS to schedule a limitation to the effect that the 

cross-border movement of goods associated with the provision of a service may be subject to 

customs duties or other administrative charges.   Such measures are subject to the disciplines 

of the GATT. 

A. LIMITATIONS ON MARKET ACCESS (ARTICLE XVI)  

8. A Member grants full market access in a given sector and mode of supply when it 

does not maintain in that sector and mode any of the types of measures listed in Article XVI.  

The measures listed comprise four types of quantitative restrictions (sub-paragraphs a-d), as 

well as limitations on forms of legal entity (sub-paragraph e) and on foreign equity 

participation (sub-paragraph f).  The list is exhaustive and includes measures which may also 

be discriminatory according to the national treatment standard (Article XVII).  In other 

words, all measures falling under any of the categories listed in Article XVI:2 must be 

scheduled, whether or not such measures are discriminatory according to the national 

treatment standard of Article XVII.  The quantitative restrictions can be expressed 

numerically, or through the criteria specified in sub-paragraphs (a) to (d);  these criteria do 

not relate to the quality of the service supplied, or to the ability of the supplier to supply the 

service (i.e.  technical standards or qualification of the supplier). 

9. With regard to market access limitations, such as numerical ceilings or economic 

needs tests, the entry should describe each measure concisely indicating the elements which 

make it inconsistent with Article XVI.  Numerical ceilings should be expressed in defined 

quantities in either absolute numbers or percentages;  regarding economic needs tests the 

entry should indicate the main criteria on which the test is based, e.g. if the authority to 

establish a facility is based on a population criterion, the criterion should be described 

concisely.   

10. Approval procedures or licensing and qualification requirements, such as financial 

soundness or membership in a professional organization, are frequently stipulated as 

conditions to obtain a licence.  If they are of a non-discriminatory nature, and therefore to be 

applied equally to nationals and foreigners, they should not be scheduled under Article XVII.  

Nor should they be scheduled under Article XVI as long as they do not contain any of the 

limitations specified in Article XVI.  However, if such approval procedures or licensing and 

qualification requirements are discriminatory, they should be scheduled as national treatment 

limitations.  If approval procedures or licensing and qualification requirements contain any of 

the limitations specified in Article XVI, they should be scheduled as market access 

limitations.  It has been pointed out that in some schedules the granting of licences has been 

subject to review, possibly meaning they are granted on a discretionary basis.  In such a case 

the right to supply the service is uncertain.  Therefore such entries should be avoided unless 

the objective criteria on which such a review is based are precisely described. 
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11. It should be noted that the quantitative restrictions specified in sub-paragraphs (a) to 

(d) refer to maximum limitations.  Minimum requirements such as those common to licensing 

criteria (e.g. minimum capital requirements for the establishment of a corporate entity) do not 

fall within the scope of Article XVI.  If such a measure is discriminatory within the meaning 

of Article XVII and, if it cannot be justified as an exception, it should be scheduled as a 

limitation on national treatment.  If such a measure is non-discriminatory, it is subject to the 

disciplines of Article VI:5.  Where such a measure does not conform to these disciplines, and 

if it cannot be justified as an exception, it must be brought into conformity with Article VI:5 

and cannot be scheduled. 

12. The following are examples of limitations on market access drawn from the schedules 

of specific commitments.  In this regard, paragraph 39 on the scheduling of limitations is also 

relevant. 

(a) Limitations on the number of service suppliers: 

   

  - Licence for a new restaurant based on an economic needs test.   

 

  - Annually established quotas for foreign medical practitioners. 

 

- Government or privately owned monopoly for labour exchange agency services. 

 

- Nationality requirements for suppliers of services (equivalent to zero quota). 

 

(b) Limitations on the total value of transaction or assets:   

 

- Foreign bank subsidiaries limited to x percent of total domestic assets of all banks. 

 

(c) Limitations on the total number of service operations or quantity of service output: 

 

- Restrictions on broadcasting time available for foreign films. 

 

(d) Limitations on the total number of natural persons: 

 

- Foreign labour should not exceed x percent and/or wages xy percent of total. 

 

(e) Restrictions or requirements regarding type of legal entity or joint venture: 

 

- Commercial presence excludes representative offices. 

 

- Foreign companies required to establish subsidiaries. 

 

- In sector x, commercial presence must take the form of a partnership. 

 

(f) Limitations on the participation of foreign capital: 

 

- Foreign equity ceiling of x percent for a particular form of commercial presence. 

 

B. LIMITATIONS ON NATIONAL TREATMENT (ARTICLE XVII)  

13. A Member grants full national treatment in a given sector and mode of supply when it 

accords in that sector and mode conditions of competition no less favourable to services or 

service suppliers of other Members than those accorded to its own like services and service 

suppliers.  The national treatment standard does not require formally identical treatment of 

domestic and foreign suppliers:  formally different measures can result in effective equality 

of treatment;  conversely, formally identical measures can in some cases result in less 
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favourable treatment of foreign suppliers (de facto discrimination).  Thus, it should be borne 

in mind that limitations on national treatment cover cases of both de facto and de jure 

discrimination as shown in the following examples. 

Examples of limitations on national treatment
2
 

 

(a) Domestic suppliers of audiovisual services are given preference in the allocation of 

frequencies for transmission within the national territory.  (Such a measure discriminates 

explicitly on the basis of the origin of the service supplier and thus constitutes formal or de 

jure denial of national treatment.) 

 

(b) A measure stipulates that prior residency is required for the issuing of a licence to supply a 

service.  (Although the measure does not formally distinguish service suppliers on the basis of 

national origin, it de facto offers less favourable treatment to foreign service suppliers because 

they are less likely to be able to meet a prior residency requirement than like service suppliers 

of national origin.) 

 

It is useful to keep in mind that, unlike Article XVI, Article  XVII does not contain an exhaustive listing of the 

types of measure which would constitute limitations on national treatment. 

 

14. Regarding the need to schedule residency requirements, it should be decided on a 

case-by-case basis, and in relation to the activity concerned, which requirements (e.g.  the 

need to live in the country as opposed to having a mailing address in the country) constitute a 

de facto national treatment restriction and therefore must be scheduled under Article XVII 

unless justifiable as an exception.  If the residency requirement is not discriminatory, it would 

be subject to the disciplines of Article VI:5.  If it is not consistent with these disciplines and if 

it cannot be justified as an exception, it must be brought into conformity with Article VI:5. 

15. There is no obligation in the GATS which requires a Member to take measures 

outside its territorial jurisdiction.  It therefore follows that the national treatment obligation in 

Article XVII does not require a Member to extend such treatment to a service supplier 

located in the territory of another Member. 

16. Article XVII applies to subsidies in the same way that it applies to all other measures.  

Article XV (Subsidies) merely obliges Members to "enter into negotiations with a view to 

developing the necessary multilateral disciplines" to counter the distortive effects caused by 

subsidies and does not contain a definition of subsidy.  Therefore, any subsidy which is a 

discriminatory measure within the meaning of Article XVII would have to be either 

scheduled as a limitation on national treatment or brought into conformity with that Article.  

Subsidies are also not excluded from the scope of Article II (MFN). In line with the 

paragraph above, a binding under Article XVII with respect to the granting of a subsidy does 

not require a Member to offer such a subsidy to a services supplier located in the territory of 

another Member.  

17. Restrictions on the purchase, lease or use of real estate, connected with the supply of a 

service inscribed in a schedule, are national treatment limitations to the extent that different 

conditions apply to foreign services suppliers which alter the conditions of competition in 

favour of service suppliers of the Member compared to like service suppliers of any other 

Member.   

                                                           

 
2
 More examples of frequently occurring national treatment restrictions are listed in Attachment 1.   
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18. A Member may wish to maintain measures which are inconsistent with both 

Articles XVI and XVII.  Article  XX:2 stipulates that such measures shall be inscribed in the 

column relating to Article XVI on market access.  Thus, while there may be no limitation 

entered in the national treatment column, there may exist a discriminatory measure 

inconsistent with national treatment inscribed in the market access column.  However, in 

accordance with Article XX:2, any discriminatory measure scheduled in the market access 

column is also to be regarded as scheduled under Article XVII and subject to the provisions 

of that Article.  When measures inconsistent with both Articles XVI and XVII are inscribed 

in the column relating to Article XVI (as provided for in Article XX:2), Members could 

indicate that this is the case (e.g.  by stating "also limits national treatment" in the market 

access column). 

C. ADDITIONAL COMMITMENTS (ARTICLE XVIII)  

19. A Member may, in a given sector, make commitments with respect to measures 

affecting trade in services not subject to scheduling under Articles XVI and XVII.  Such 

commitments can include, but are not limited to, undertakings with respect to qualifications, 

technical standards, licensing requirements or procedures, and other domestic regulations that 

are consistent with Article VI.  Additional commitments are expressed in the form of 

undertakings, not limitations.  In the schedule, the Additional Commitments column would 

only include entries where specific commitments are being undertaken, and need not include 

those modes of supply where there are no commitments undertaken or any entries at all 

where no Article XVIII undertakings are made. 

D. EXCEPTIONS 

20. All measures falling under Article XIV (General Exceptions) are excepted from all 

obligations and commitments under the Agreement, and therefore should not be scheduled.  

Clearly, such exceptions cannot be negotiated under Part III of the Agreement.  Likewise, any 

prudential measure taken in accordance with paragraph 2(a) of the Annex on Financial 

Services constitutes an exception to the Agreement and should not be scheduled.  

Notwithstanding any other provisions of the Agreement, a Member shall not be prevented 

from taking measures for prudential reasons in accordance with paragraph 2(a) of the Annex 

on Financial Services.  Measures falling under Article XII (Restrictions to Safeguard the 

Balance of Payments) are also exceptions and should not be scheduled.  Article XII provides 

for separate disciplines for such measures, including notification and consultation. 

E. SPECIFIC COMMITMENTS AND MFN  EXEMPTIONS 

21. A Member taking a national treatment or a market access commitment in a sector 

must accord the stated minimum standard of treatment specified in its schedule to all other 

Members.  The MFN obligation requires that the most favourable treatment actually accorded 

in all sectors, whether the subject of a commitment or not, must also be accorded to all other 

Members.  Where an MFN exemption has been granted for a measure, a Member is free to 

deviate from its Article II obligations, but not from its Article XVI and Article XVII 

commitments.  Therefore, in such cases, a Member may accord treatment in that sector more 

favourable than the minimum standard to some Members, as long as all other Members 

receive at least that minimum standard of market access and national treatment appearing in 

its schedule.  In such cases, it is not possible for a Member to accord less favourable 

treatment to certain Members than that specified in its schedule (for example, on grounds of 

reciprocity or the lack of it). 




