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INTRODUCTION

This training manual has been commissioned byTieeleCom Facility, an ACP Group
Programme financed by the European Development Fund. The manual isdhitertiae first
instance to assist the negotiators of Eastern and Southern African (ESA) countries and the
Secretariat of the Common Market for Eastern and Southern Africa (COMESA) to prepare
and carry out the negotiation of an Economic Partnership Agrae(iA) with the
European Community (EC), pursuant to the Cotonou Agreement. It is also designed to serve
as a generic guide to the preparation of schedules of commitments in services negotiations, in
the multilateral forum of the WTO, including the DoRaund, as well as in regional trade
agreements, and the procedures and techniques described are therefore also relevant to
services negotiations in these contexts. The negotiation of the EPA with the EC is
nevertheless the primary focus, since the mamiahtended to be a resource for use by
trainers and participants in the programme of training seminars to be carried out at national
level in ESA countries in the coming months.

The manual is not however confined to the scheduling of commitments. TradE&cility

has requested that it should also indicate the benefits to be derived from trade in services, in
particular from making commitments in the services sectors, and should briefly describe the
economic and political context in which the EPA neduires are taking place. The manual
therefore falls into two partghe first three chapters describe the legal and negotiating
context, with particular reference to the relevant provisions of the General Agreement on
Trade in Services (GATS) and to thegogation of an EPA between the EC and the
Cariforum States (the ECariforum EPA);Chapters 4, 5 and 6deal with the preparatory
process, the formulation of requests and the formulation and scheduling of offers.

It is not within the scope of this manual énter into the current debate on the case for and
against the negotiation of EPAs. It is written on the basis that the decision to negotiate has
been taken and that what is required is training on the negotiating process, from the definition
of objectiwes to the scheduling of the resulting commitments.

Chapter | briefly sets out the economic context in which the EPA negotiations are taking
place and analyses the provisions of the GATS that provide the framework for services
negotiations, in particularicle V, which governs the negotiation of preferential agreements
on services among Members of the World Trade Organization (WTO).

Chapter Il describes the orientation and objectives of the EC in services negotiations, in the
multilateral context of the WO and the Doha Round and in regional trade agreements
(RTASs) including EPAs.

Chapter lll examines in detail the ECariforum EPA, and the framework agreement which
has been proposed by the EC to the ESA countries.

Chapter IV deals with the management thie negotiating process at the national level and
the identification of barriers to imports of services in the domestic regulatory regime.

Chapter V offers guidance on the preparation of requests and offers for services and on the
scheduling of services oanitments.

Chapter VI provides a checklist for negotiators which summarizes the practical advice given
in the preceding chapters.



The Terms of Referencdor the project required that the following themes be addressed:

e The provisions of the GATS, especialyr t i cl es | | and V, the #Msingle
Development Agenda and subsequent relevant developments in the DDA,

e Appreciation of Articles XVI (market access) and XVII (national treatment) of GATS that explains the
types of restrictions membergy maintain inconsistent in their schedules;

e The request and offer process;
¢ Guidelines for scheduling in the area of services;

e Appreciation of the need to modify, amend, repeal or enact new legislation within specific sectors
consistent with extent of setluling undertaken in both market access and national treatment;

e Understanding the EUbGs Orientation in WTQ Servi
commitments to the WTO in the services negotiations and its offer in the DDA negotiations;

e Unders anding the EUb6s Orientation in Bilaterjal Ser

e Understanding the orientation that has been taken by developing country groupings, notably Cariforum
and SADC in negotiating services with the EC;

e Assessment of t he EWidesin @rEPfAAganent;on t owar ds| Se
e General Overview of the EU Services Market and Internal Legal Framework;

e Provision of concrete examples of scheduling of commitments by both the EC and countries with
which it has negotiated services agreements;

e The perspectiveand interests of European Services firms and associations on EPAS;

e Sectors important to ESA countries suctfiaancial services (banking and insurance services); trade
in tourism and travel related services; trade in professional services (legal, Bpotaxation,)
maritime services; construction.




CHAPTER 1

THE CONTEXT FOR SERVICES NEGOTIATIONS

l. WORLD SERVICES TRADE

1. Over the past two decades services have become the dominant element in the global
economy, accounting for approximately 70 per cent of gross stam@oduct (GDP) and
employment in the industrialised countries and about 50 per cent of GDP in developing
countries. Theshare of trade in servicesin total trade of goods and services is
conventionally reported as around 20 per ¢emitin reality, trade in services is very much
larger than is suggested by trade statistics. National and international trade statistics
generally do not record services transactions that are made by foreign affiliates of
international services providers in their hostrkess, (commercial presence or Mode 3 in
GATS terminolog9). These transactions alone are estimated to be greater than the officially
recorded categories of services trade. Moreover, conventional trade statistics do not capture
the share of services ingmrated in merchandise that is traded across borders. The services
content of typical goods such as shoes or garments (in the form of banking and insurance
services, communications, transport etc.) is estimated to be in the order of one quarter.

2. According to recentestimatesby the WTO Secretariat, trade through commercial
presence represents around-@886per cent of total services tratleCross border supply
(Mode 1) represents about-3B per cent, consumption abroad (Mode 2X15(Qper cent and

the pesence of natural persons (Mode 4) less than 5 per cent. In other words, the bulk of
international services trade, in value terms, is done thraogimercial presencein the

export market. It is to be expected, however, that the share of dvosger suply will
increase, as electronic delivery becomes easier and more widespread.

3. ltis clear that not only is services trade much larger than is generally understood, but
that there igreat potential for further expansion. The explosion in new communicat®n
technologies and the consequent ability of companies to sell their services from a distance is
creating vast new export mar ket s. It i s
emergence as a major exporter of services.

4. Themajor exporters of comnercial serviced in 2007 were the EC, the United States,
Japan, China and India, which together represented just und¢hiteds® of world exports.

LWTO, International Trade Statistic3008 p. 6.

2 GATS Article I:2 defines the four modes of services supply as follows:

Mode 1:-bdiCd eis sSuppypflageaviefrom the territory of one Member into the territory of any
other Member;

Mode2 Cédnsumpt i oSuppl bfra seavitedin the territory of one Member to the service consumer of
any other Member,

Mode 3: i Co mme r Supply lof apsereice gbra csendce supplier of one Member, through
commercial presence in the territory of any other Member,
Mode 4: APresence: Sapply & a seitewby a dervige supslier oftone Member, through

presence of natural persons of a Member in tirédey of any other Member.

*WTO Staff Working PapeMeasuring GATS Mode 4 Trade Flow908, table 5, p. 18.

“Commercial services are divided into transportation,
ser vi c e sidter alim sxd¢omeas ¢or licences and royalties, as well as transactions such as construction,
computer and information, and other business services (legal, accounting, management and public relation
services). These services are sometimes traded involving thengeest natural persons in the recipient



Il n particular Chinads and Indiads exports of
in recent year than the world averade While trade in commercial services in 2007 was

highly concentrated in North America, Asia and Europe (representing 15, 29, and 50 per cent
respectively of total commercial services trade), developing countries, principally in th
Commonwealth of Independent States (CIS), Africa and the Middle East, have also been able

to increase their share. However, the exports of none of these regions exceeds 3 per cent of
total commercial services trade.

5. Regarding the importance of servigesieveloping countries one must acknowledge the
huge differences in trade of serviceamong countries, ranging from leading services
exporters and importers like China and India to the 49-tbastloped countries (LDCs),
which as a group have a margishbre of 0.4 per cent of trade in commercial servicEsr

the Eastern African countriedUNCTAD reports a value of services exports accounting for
US$ 8.7 billion (developing economies: US$ 669.7 billion; developed economies: US$
1987.6 billion) and b services imports accounting for US$ 9.1 billion (developing
economies: US$ 718.7 billion; developedonomies US$ 1808.5 billion)’ Overall, the
LDCs remain net importers of services.

6. This small trade share of LDCs in particular does not mean tlik tnaservices is of

small importance for these countries. As the WTO Secretariat points out in a recent study on
AMar ket Access for Products &rede$ompwidc e unft |
quite the contrary is true: due to the higher laboontent in producing services, their
impact on economic and social development is considered to be larger than that of
leading export productssuch as fuel or minerat§. Moreover, while the share of services
trade of LDCs as a group is low, servicead aspecially tourism, dominate the export
structure of a number of smaller LDCs, including Samoa, Vanuatu, Cape Verde and the
Maldives, and are a major source of export revenue for some larger LDC economies such as
Ethiopia, Tanzania and Ugantfa. Finally, services trade in many developing countries,
including in LDCs, is growing at doubHigit rates'*

7. In terms of exports of commercial services by LDavel, Afa cl ose proxy
r e c e'f, ip thesdominant sector of LDC service exports (reprasgafimost 50 per cent of
tot al receipts in 2007), followed by Aot her

countries (Mode 4)SeeNote by the WTO Secretariatjarket Access for Products and Services of Export
Interest to LeasDeveloped CountriedVT/COMTD/LDC/W/42 of 14 October 2008, footnote 15.

> WTO, International Tade Statistic2008 p. 6, 15. Major importers in 2007 were the EC, the United States,
Japan, China, Korea, and India.

°1d., p. 6.

"1d., Chart 1.11, p. 6.

81d., p. 6.

° Burundi, Comoros, Djibouti, Ethiopia, Eritrea, Kenya, Madagascar, Malawi, Maurikilczambique,
Rwanda, Seychelles, Somalia, Uganda, and Tanzania.

1 UNCTAD, Handbook of Statistics 200p. 248, 249.

" UNCTAD, LeastDeveloped Countries Report 20G8 15.

2\WT/COMTD/LDC/W/42, para. 30.

31d., para.32.

1 For LDCs, the exports of commertiervices grew at an average annual rate of 12 per cent between 2000 and
2007. SeeWT/COMTD/LDC/W/42, para. 31.

®1d., para. 33. Footnote 16 defines fAtravelo as the
away, which are acquired by noesidents during visits to that economy. To maintain his/her condition as non
resident, his/her visit should usually last less than a year. This definition is larger than what could be defined
more strictly as "international tourists".



cent of service exports in 2007. Among the
serviceso, three ar e nret fobEastegn andf Southbre Afri€ad mmo n
(COMESA): Madagascar (6 per cent of total LDC exports), Ethiopia (5 per cent), and
Uganda (4 per centf. The largest sulsectors are telecommunications services and other
business services. The share of transponaovices, averaging 22.5 per cent in the export
basket of LDCs, tends to be smaller t’han th
However, theyaccountfor more than half of services exportsGOMESA countries such as

Djibouti and Ethiopia.

I. TRADE IN SERVICES AND DEVELOPING COUNTRIES

8. For all countries the service sector plays two vital roles. First, itnassive generator

of income and jobs in its own right. In the industrialized countries it is by far the biggest
contributor to GDP and eployment, and for developing countries as a whole, the
contribution of serviceso GDP in 2006 was estimated at 50 per cent, while manufacturing
and agriculture contributed 30 and 14 per cent respectively. Secondhé essential
support for all other economic activity. In developing countries where the service sector is
relatively small this support function is likely to be more important than the direct
contribution to output and employment. This is because no matter how efficient a country
may bein the production of agricultural or industrial goods, without an efficient network of
supporting services it is hardly possible to be a competitive supplier to world markets. A
study published in 1999 on the reasons for the relatively poor trade pentmragAfrican
countries found that at that time it could be attributed almost entirely tequahty
infrastructural services, above all poor transport servfceecause services are used in the
production and especially the sale and distribution of nanufactured, mining and
agricultural products, their quality and pri
income.

9. Economic growth and poverty reduction in developing countries are therefore
inextricably linked to the efficiency of the sevice sector. Inability to access basic services

of good quality is an index of poverty and a barrier to individual and communal
development. The availability of essential social services such as health, education and
sanitation, and other public servicesich as transportation and telecommunications is
therefore a critical element of strategies for poverty alleviation and economic growth.

10. In all countries, thdiberalisationof services industries has been driven essentially by
domestic policy needs.Countries rarely liberalise for the benefit of trading partners, though

they may do so to elicit reciprocal benefits, but do so predominantly in order to increase the
supply and quality of services in the domestic market. It is normal and proper for
governnents to approach trade negotiations strictly with regard for the national interest, but

the national interest is sometimes obscured by powerful or vocal sectional interests. In tariff
negotiations the mercantilisbrtaicohaeisenoaost
obscures the interests of consumers and irgEpendent industries (often exporting
industries themselves) which are a major part of the national interest.

8 Bangladesh (1ger cent) and Senegal (12 per celt), para. 34.

71d., para. 35.

18 James Hodge, Liberalisation of Trade in Services in Developing Coutidesbook on Development Trade
and the WTQ2002, p. 221 et sqq., referring to Lim&o and Venables (1999).



11. It would be still more inappropriate in negotiating trade in servicegetaify objectives

and measure outcomes in terms of exports as positive and imports as negative. As noted
above, the predominant form of services trade is supply through Mode 3, commercial
presence in a host markiethrough foreign direct investmen&DI), which in principle, in
virtually all economies, is regarded as a benefit and actively promoted. Apart from any other
benefits, FDI will often be the fastest and most efficient way to increase the supply and
improve the quality of essential servicds. addition, FDI brings with it inflows of physical

and human capital, technology and expertise. And in some sectors, notably financial
services, governments have valued the additional element of regulatory control made
possible by the establishmentfofeign suppliers in their markets, as opposed to supply from
across the border. For these and other reasons a vast majority of developing countries has
sought to encourage inward investment flows by concluding bilateral investment treaties with
large indistrial countries. Such treaties normally guarantee certain standards of treatment
such as Afair and equitable treatmento and

12. None of this is to say that the decision to liberalise trade, even in Mode 3, is a
straightforward or easy matter. The process may prove complicated and difficult, more so
for developing countries with small administrations. Senviibesalisationinvolves not just

the narrow range of measures, essentially at the border, dealt witlodis negotiations but

the vast range of regulations and other measures affecting trade in services, most of which
are not perceived as trade measures and serve other purposes. Nor is it possible to say that
making commitments on the commercial presericr@ign service suppliers, whether in

the GATS or in a preferential agreement, will necessarily induce new flows of FDI. Many
factors enter into such investment decisions, notably market size and the general state of the
economy, and GATS commitmentseaionly one of many instruments available to
governments to promote FDI. Nevertheless, they do provide a valuable assurance of policy
stability to traders and potential investors.

13. When liberalisation involves regulatory reform, or where reform is undgrimva sector

under negotiation, careful consideration must be given to the cegguencingof the two
processes, and proper means to regulate the service after liberalisation must be in place. This
point has been emphasised many times in relatidmamcial services in particular. The
introduction of foreign competition into a hitherto protected sector will normally generate
higher efficiency and lower prices, but it will also impose adjustment costs, which may be
heavy. The liberalisation of publutilities, which commonly employ surplus labour, has in
some cases not only in developing countrigsinduced significant job losses in the initial
phase.

14. Governments are also concerned to ensureutkieersal availability of essential
services notjust in sectors where universal service is a stated requirement but also where
small domestic suppliers play an important part in serving the market and may appear to be
threatened by larger foreign competitors. There is an essential and sometime# difficu
balance to be struck between the need to promote efficiency, where necessary by attracting
foreign investment, and the protection of other vital national interests. Besides ensuring the
universal availability of essential services, this requires pdatic attention to the
employment consequences of liberalisatiorparticularly if public utilities are concerned,

and to the possiblenpact of liberalisation on the smaltbusiness sector.There will often

be need for time to adjust, which could be prodlidey the phasingn of liberalisation
commitments over time. Wider considerations may also come into play; in order to protect
cultural or ethnic values some Governments have included in their GATS schedules



limitations which reserve the right to discrimate in favour of particular ethnic, minority or
other groups.

[I. INTERNATIONAL RULES FOR SERVICES TRADE

15. Reflecting the growing importance of international services trade, the last decade has
seen an extraordinary proliferation of trade agreements whidtr ¢ade in services. The
GATS has been followed by a plethora of regional and bilateral agreements, as regions seek
to liberalise and/or integrate their markets and individual countries look to commitments on
trade in services to provide potential inwestand services suppliers with certainty and
clarity about the benefits of participation in their economies.

A. Services Trade in the WTO: The GATS

1. Overview

16. The WTOb6s General Agreement on Trade in Se
in 1995, has eddished the ground rules for international services trade. Bilateral or
regional free trade agreements (RTAs) may and do go beyond the GATS in the scope of their
rules and the ambition of their liberalisation commitments, but they mostly build on tee basi

of the principles enshrined in the GATS and thegy not conflict with or derogate from

the participating countr i elsgarticalérlthisgneanstkan s un
they must comply with GATS Article \4n Economic Integratiaf?

17. Al WTO Membes are parties to the GATS. The Agreement consists of: (i) the
framework of general rules and disciplines, which apply to all measures affecting trade in
services, (ii) Annexes which apply additional rules to specific sectors or modes of supply,

and (i) Member sé6 individual schedul es of speci f
national treatment for foreign services and service suppliers in their markets. The Annexes
and schedules of commitments are integral parts of the Agreement. Two other key
documers, the Reference Paper on basic telecommunicéliansl the Understanding on
Commitments in Financial Servi@sare not part of the Framework Agreement but have

been incorporated by many Members, wholly or in part, into their schedules of commitments.

In other words, they are disciplines voluntarily accepted.

18. GATS services scheduleare negotiated on a positive list basis. The GATS disciplines

on market access and national treatment only apply to those services sectors and Modes of
supply on which Membershave scheduled specific commitments. Development
considerations, the most important of which is the right of developing countries to liberalise
trade in services at a slower pace than developed countries and, as the case may be, subject to
additional coditions (Article XIX:2)? permeate the Agreement. The schedules of
developing countries, except for those which have negotiated accession since 1995, in
general have much smaller sectoral coverage than the schedules of developed countries.

¥ Seebelow, para. 19 and sqq.

20 hitp://www.wto.org/english/tratop_e/serv_eftelecom_e/tel23_e.htm

2 http://www.wto.org/english/tratop_e/serv_e/d_e.htm

22 GATS Article XIX is discussed in greater detail below, para. 38 and sqq.



19. The GATS is in some ways incompleteln particular it was recognized that little
liberalisation of markets had been achieved in the Uruguay Rduadd Members
committed themselves in Article XIX:1 of the GATS to a new round of negotiations. This
beganin 2000 andwasc or por ated i nto the Doha Round©és
addition, important agreements on trade in telecommunications and financial services were
concluded in 1997. Negotiations on maritime transport and the movement of natural persons
(Mode 4)ended in 1996, with disappointing results. Work also continued after the Uruguay
Round on the framework of rules. Further negotiations were mandated in the GATS itself on
domestic regulation (Article VI:4), subsidies (Article XV:1), government procurémen
(Article XI1Il) and emergency safeguard measures (Article X:1). After more than ten years,
none of these except for domestic regulation has made any tangible progress. Any results
achieved in the domestic regulation negotiation will go into force atdhelusion of the

Doha Round.

2. Economic Integration i Article V and the Most-Favoured Nation
Obligation

20. Because Article V of the GATS is the legal basis for all preferential agreements between
WTO Members which cover services, we analyse its provisiomsvhiel greater detail than
other core provisions of the GATS, which are dealt with in the following section. EPAs must
comply with Article V in so far as they deal with trade in servicBathing in WTO law
requires that a RTA should cover both trade in @ods and trade in servicesand indeed,

163 of the RTAs currently in force apply only to go6tisdowever, EPAs are intended to be
comprehensive, covering trade in services and goods as well as development cooperation.

a) Requirements of GATS Atrticle V

21. Article V is the most important exception in the GATS from the general obligation to
provide mostfavoured nation (MFN) treatmerito all Members.

22. Paragraph 1 of Article V reads as follaws
inl. This Agreement shall not prevent any of its Members from beingrey po or
entering into an agreement liberalising trade in services between or among the parties to such an
agreement, provided that such an agreement:
€) has substantial sectoral coveraged
(b) provides for the absence or elimination of substdigtiall discrimination, in the
sense of Article XVII, between or among the parties, in the sectors covered under
subparagrapfa), through:
0] elimination of existing discriminatory measures, and/or

(i) prohibition of new or more discriminatory meassir

either at the entry into force of that agreement or on the basis of a reasonable time
frame, except for measures permitted under ArtileXll, X1 V. and XI V bis. 0

% The Uruguay Round (19861994) of trade negotiations established the WTO and resulted in new multilateral
(e.g.,the GATS) and plurilateral trade agreements.

* RTAs covering trade in services are discussed below under para. 47 et sqq.

%The MFN obligation is explained below, para.3



Original footnote 1This condition is understood inrtas of number of sectors, volume of
trade affected and modes of supply. In order to meet this condition, agreements should not
provide for thea priori exclusion of any mode of supply.

23. Atrticle V thus allows Members to enter into bilateral or regionalergents to liberalise

trade in services between themselves, as long as these agreemeitshaves t ant i al se
c o v e r, ia tprens of the volume of trade affected, and the number of sectors and modes of
supply which are covered. Footnote 1 statesshatb st anti al sector al cov

in terms of number of sectors, volume of trade affected and modes of supply. In order to
meet this condition, agreements should not provide foa theori exclusion of any mode of
supply. o |l sistéeet wotheAconcle V, an RTA st
all 0o discriminatory measures bet ween its p
discriminatory measures in the sectors covered by the agreement. Article V:3 accords to
developing coutnies a greater degree of flexibility, which may vary in accordance with their

level of development, both in terms of the number of sectors on which they make
commitments and, in particular, in relation to the elimination of discriminatory measures and
theprohibition of new ones.

24, There is no agreement among WTO Members o
coverageo or on the degree of flexibility t
there has never been agreement on the meaning of thieeregnt in Article XXIV of the

General Agreement on Tariffs and Trade (GATT) that a free trade area in goods should cover
Asubstantially al/l the tradeo between the |
invol ving goods onliys «loaudrd tomdty irwudles ttahmtti ai
the same as all the trade and also that f@Asul
more than mer el y*® Shermbas bekn no sueh judgementeof any kind

relating to GATS AtrticleV because the issue has never arisen in WTO dispute settlement.

25. It is therefore impossible to specify what the sectoral coverage of an EPA needs to
be to meet the Article V requirement. However, no free trade area, customs union or other
RTA has ever, irthe history of the GATT/WTO, been prevented from going into force
because of disagreement about its consistency with WTO Trufeere specifically, with
GATT Article XXIV for trade in goods and GATS Atrticle V for trade in services.

26. The effective discipling on regional and bilateral trade agreements in the WTO are
therefore very weak.

b) Special Flexibilities for Developing Countries

27. Both GATT Article XXIV and GATS Atrticle V provide legal cover for the reciprocal
exchange of preferential treatment, not for timdateral grant of preferences by one party.

For this reason EPAs are reciprocal agreements, under which both the EC and its partners
extend preferences to the other. Howewelt, reciprocity is not required. Article V:2

provides special flexibilityfor developing countries, with regard both to the sectoral
coverage of t heir |l i beralisation commi t men
substantially all/l di scriminationo. The ext
determined, but it islear that developing countries which are parties to an EPA may make

% Appellate Body ReporfTurkeyi Restrictions on Imports of Textiles and Clothing Produat$/DS34/AB/R
of 22 October 1999, para. 48.



commitments on fewer services than the EC and may retain or introduce a greater number of
discriminatory national treatment limitations.

28. It is also clear that the degree of flexibilityrpessible to individual African, Caribbean

and Pacific (ACP) countries within an EPA varies with the level of development of the
countries in question fiboth ove? atcordinglpd i n i
consistently with GATS Article VJ]essdeveloped countries may choose to open fewer
sectors than the more developed ones, and when a given service is particularly vulnerable
they may choose to retain a greater degree of discrimination in favour of national suppliers of

that service. Theextent and quality of liberalisation undertaken may therefore vary
substantially as between the developing parties to an EPA, as they do in-@arite@um

EPA.

C) The WTO Review Process

29. All RTAs must be notified to the WTO under GATS Article V, GATT ArtiAXIV or

the Enabling Clause, and are considered either in the WTO Committee on Regional Trade
Agreements (CRTA) or the WTO Committee on Trade and Development (CTW)th

only one exception, all reviews of preferential agreements since the inception btiet

GATT have concluded without agreement on their consistency with the GATT or WTO

law in general. The usual reason for inconclusive reviews has been disagreement as to
whet her duties and other restrictioasdebave
between the constituent parties. Although the substantive requirements of GATT Atrticle
XXIV, GATS Article V and the Enabling Clause are still in force, since the adoption of the
Transparency Mechanism for Regional Trade Agreements in December® 2006
assessment of conformity of notified agreements has been carried out. The review process
has therefore essentially served a transparency funetiooh can be important, but has had

no real effect in terms of enforcing WTO disciplines. It is stikgble that an agreement

held to be in breach of WTO rules could be challenged in dispute settlement, but there has
never been such a challenge to an RTA.

d) The Standstill Provision

30. Article V:(b)(ii) is effectively a standstill provision, in the sense tlsitbject to the

flexibilities allowed for developing countries and the possibility of implementation over a
Areasonadabrlaeme Di me t prohibits t he i ntroduct.
measures. It is important to note that this appliekeoserices on which the Parties have

made specific commitments.t cannot be understood as meani
excluded from the coverage of the Agreemento
that the parties to a RTA on servicesdragreed to bind current levels of market access and
national treatment on all uncommitted services undertaking more faeaching than most

of the specific commitments made under the GATS. All GATS commitments are standstill
provisions in the sensthat new or more restrictive limitations cannot be introduced in a
commi tted Mode of supply. But the entry fl
ability to introduce new or more discriminatory measures under that Mode, and on services
where no ommitments are made the right to do so under any Mode is unquestioned.
Moreover, if Article V were held to require a standstill on uncommitted services, the

2T GATS Article V:3(a).
% Transparency Mechanism for Regional Trade Agreem@wsision of 14 December 2006, WT/IZ/B
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requirement would apply to all parties to an RTA. The RTAs covering services which have
been notiled to the WTO have not been understood in this fashforstandstill on
uncommitted sectors is therefore not required by Article V.

31.In the EGCariforum EPA the Cariforum States, in paragraph 9 of the introductory notes

to their services scheduléhave ageed with regard to all services on which they have not

made commitments, except public services, to maintain the levels of market access and
national treatment in Modes 1, 2 and 3 as they stood at the time of signature of the
Agreement, with respect torsees, service suppliers, investors and commercial presences of

the EC. The EC has made no corresponding commitment. We understand that this provision
was seen by the Parties as necessary, in the light of the limited sectoral coverage of the
Cariforumount ri esd commitments, in order to meet
RTAs should have fisubstanti al sector a-l cove
sectors by the smaller Cariforum countries and 75% for the larger members. The targets
hawe not been reached in all cases. For the EC, with commitments in over 90% of sub
sector s, a standstil!] was not seen as neces
criterion of Article V.

32. It is clear that if a standstill on all uncommitted sestawere required by Article V, it
would be binding on all Parties to the EPA and the specific standstill commitment made by
Cariforum would be unnecessary.

3. Other Core Provisions of the GATS
a) Scope

33. The GATS applies tall measures by Members affecting traden servicesand to all
services except those supplied in the exercise of governmental authority and those related to
air traffic rights. The definition of measures in Article XXVIII is very broad and covers most
actions, formal or informal, by nationdgcal and regional governments or authorities, and

by nongovernmental bodies when exercising powers delegated to them by government.

b) The Right to Regulate

34. The preamble of the GATS contains one ofniigst important principles 1 the right

of Members to regilate and to introduce new regulationsto regulate the supply of
services within their territories in order to meet national policy objectives. The particular
need of developing countries to exercise this right, given that their regulatory systems may
well be underdeveloped, is specifically recognized. The critical importance of this principle

is that market access and national treatment commitments do not freeze the current state of
regulations; new regulations can always be introduced to meet ngim@itg objectives and

needs. However, it is not permitted to introduce new discrimination against foreign
suppliers, contrary to scheduled commitments, in the guise of regulation, or to introduce any
of the market access restrictions listed in Article 2VI for example, a Member cannot
introduce a foreign equity limitation in a committed sector, if it has not already scheduled
one as a market access limitation. Otherwise, with regard to all issues not falling under
speci fic commi t mesngengral ohligations suchfag MENereatment, Ghere
is no |Iimitation on Membersé ability to regu

2 Annex IV F of the EGCariforum EPA.
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C) Mostfavoured Nation Treatment

35. Atrticle Il requires Members ttreat the services and services suppliers of all other
Members alike; specifically, to give to services and suppliers of all Members treatment no
less favourable than that it gives to any other country (Wéastured Nation treatment).

MFN applies to all measures affecting trade in services, including thosgrapfu sectors

where Members do not have specific commitments on market access and national treatment.
It was possible at the entry into force of the GATS, and is still possible for fameéding
countries, to preserve measures inconsistent with the MFM | e by taking
exemptionso. These have to be Iisted as Art
longer than ten years, though many of the listed exemptions are in practice of indefinite
duration. Such exemptions are subject to negjotiain the Doha Round. Importantly,
departures from MFN treatment are also authorized by Article V, as discussed above.

d) Market Access

36. Article XVI lists six specific types of traderestricting measureswhich Members may
not introduce or maintain unledsety have scheduled reservations covering these measures in
their schedules of specific commitments. The restrictions relate to:

a) the number of service suppliers

b) the value of services transactions or assets

c) the number of operations or quantity of output

d) the number of natural persons supplying a service
e) the type of legal entity or joint venture

f) the participation of foreign capital

37. These measures, except for those under (f), are not necessarily discriminatory as they
may affect national as well as foreign \8ees and suppliers. The effect of inscribing
limitations in a schedule is to institute a standstill or prohibition on restrictive measures other
than those listed. For example, a Member which decided to limit foreign equity in
investments in a committegector would not be able to do so unless it had anticipated the
need for the measure by previously scheduling a foreign equity limitation in its GATS
schedule. To maintain GATS consistency, it would need either to withdraw the measure or
modify its schedle by renegotiating the commitment under GATS Article XXI. Where a
measure is inconsistent with both market access and national treatment Article XX:2
mandates that it should be inscribed in the market access column.

e) National Treatment

38. Unlike Article XVI, Article XVII does not prohibit specific measures. Instead it
establishes the principle thegrvices and suppliers of other Members should receive as
favourable treatment in a Member6s mar ket as
and suppliers unless that Member has inscribed reservations covering any measures which
discriminate between foreign and national services or suppliers in its schedule of specific
commitments. Any measure which modifies the conditions of competition in favour of
nationad suppliers is in principle a breach of national treatment unless it is scheduled as a

12



national treatment limitation. For example, a measure which restricted access to government
subsidies to domestic suppliers would need to be scheduled as a natairantdimitation.

f) Progressive Liberalisation and Flexibilities for Developing
Countries

39. The fundamental provision on the participation of developing countries in GATS

negotiations is Article XI X: 2. Thhkegplace t at es
with due respect for the level of development of individual Members, both overall and in

individual sector so. flexibilay ® lopep ifevey sectawsuand r i e s
|l i berali se fewer types of t r ans avtht thewrn s , e
devel opment situationo. They ar e al so en

requirements intended to strengthen their domestic services capacity, inter alia through
access to technology and to distribution channels and information netwdmkall these
matters special priority is to be given to
di fficultyo in accepting specific commitment

40. The principle ofasymmetric liberalisation is thus firmly established in the GATS. It

has beenestated in the Guidelines and the Procedures for the Negotiations on Trade in
Servicedand reinforced by the decision of the
Kong in 2005 that LDCs would not be expected to make commitments on goods or services
in theDoha Round"!

41. Article IV of the GATS, onincreasing Participation of Developing Countrjestates

t hat the participation of devel oping count
commi t ment s Aby different Me mbertedcervices | cul at
capacity, improve their access to distribution channels and information networks and

|l i beralise market access and modes of suppl
di fferent Memberso cl ari fi e ®velopedcbunttieck @omee o bl i

0) Modification of Schedules

42. GATS Article XXI allows for the possibility that Members will need roodify or
withdraw scheduled commitmentsin order to adapt to changing economic or regulatory
circumstances. A Member may modify oithdraw any commitment, as long as it follows

the procedures outlined in this Article and, in particular, that it enters into negotiations with
Members who consider themselves affected by the planned modification, to agree on a level
of compensation whichaintains the overall balance of benefit to other Members established

in the original schedule. The most comprehensive example of Article XXI modification is
that undertaken by the EC following successive enlargements of the Union. In drawing up its
con®lidated schedule the EC modified or withdrew certain commitments made by new
Member States before their accession to the EC. In the consequent negotiations, the EC has
agreed on compensatory market access and national treatment commitments with some 17
Members who declared themselves affected by the modifications.

% Guidelines and Procedures for the Negotiations on Trade in Servittgsted by the Special Session of the

Council for Trade in Services on 28 March 2001, S/L/93.

. fiwe recognize the pardfiLRQs,| ircluding the difficoities they fatey and i o n
acknowl edge that they are not @ahpWork RrograntnmeEMinisterthle r t a k e
Declaration, adopted on 18 December 2005, WT/MIN(05)/DEC, para. 26.
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h) General Exceptions

43. Article XIV of the GATS providesgeneral exceptions for policy objectives of
overriding importance, such as life, health, safety, public order and national security
(Article XIVbis). No other provision in the Agreement, including its own specific
commitments, prevents a Member from taking measures necessary to protect these values.
Article XII provides a similar exception, in specified circumstances, for measures to restrict
trade in the event of serious balance of payments difficulties.

4. Negotiating Services Liberalisation in the GATS

44. The basic methodology for services negotiations isbtlaeral exchange of requests

and offers. This is recognized in the Guidelines anddedures for the Negotiations on
Trade in Services (S/L/93) as the main method of negotiations. However, they also
legitimize plurilateral and multilateral approaches, as does Article XIX:4 of the GATS itself.
The flexibility provisions in Article XIX, decribed above, condition the participation of
developing countries in the Doha Round.

45. The starting point for negotiations is the existing GATS commitmentsof the
Members: As explained above, withdrawal or reduction of commitments is not permitted,
except hrough renegotiation of commitments under Article XXI. Once a date for requests is
agreed by the Membership, individual Members assess their export and investment interests
and submit requestsfor new or improved commitments to trading partners. Regaests
treated confidentially by recipients and can be withdrawn, amended or expanded at any time.
(However, the initial requests addressed by the EC to 112 countries in the Doha Round were
leaked and made widely available.)

46. After a period of bilateral negiation among Members over the requests, the
Membership agrees on a date by which to bsgiomitting offers. Although requests are
usually made bilaterally, from one Member to another, offers are necessarily multilateral
because all GATS commitments apdb all Members. Members submit one offer in
response to all the requests they receive. By the end of September 2005, 69 initial offers had
been tabled and 28 of these had been revised. 59 of the initial offers were made by
developing countries, 10 weveloped countries (counting the EC as one). Some offers have
been made public, but most are available only to WTO Members. These offers, the results of
the bilateral requesiffer process, are generally agreed to be deeply disappointing in terms of
the new market access they would provide. Efforts have been concentrated since the Hong
Kong Ministerial Conference in 2005 on plurilateral negotiations, in which groups of
Members with a strong export interest in particular sectors or modes of supplysaddres
collective list of requests to a group of target countries. Negotiations follow between the two
groups. Itis not yet clear whether this will result in improved offers of commitments, though
some discussions are reported to have been positive.

47. Thirty -three LDCs, including 24 African countries, addressed to all -bhDiC
Members aplurilateral request on Mode 4, the movement of natural persoisEgypt and
Morocco were signatories of a further request on Mode 4 issued by 12 developing countries.
Mauritius and Morocco were signatories of a plurilateral request on tourism. The African
countries which were recipients of requests were Egypt, Mauritius, Morocco, Nigeria,

32 This is further described iBhapter V, para. 18.
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Namibia and South Africa. South Africa received 12 requests, far more than any other
African country.

B. Other Trade in Services Agreements

48. There has been semarkable proliferation of RTAs covering trade in services

While 163 of 218 RTAs currently in force cover only trade in goods, 55 include sections on

trade in services. 51 of the 55 R3 which cover services have been notified to the WTO
following the GATS6¥ entry into force in 199

49. Like the GATS, RTAs typically consist of a framework of rules on services trade and
investment, with schedules of commitments on either a positiveegatiné* list basis
attached. Trade restrictions are usually of the two types familiar from the GATS: (i) an
explicit list of market access barriers (discriminatory and-gisariminatory quantitative
limitations) and (i) national treatment barriers detisg of all other discriminatory
measures. These agreements have deliveradge of different outcomes and levels of
consequent trade liberalisation which presumably reflects the different negotiating
objectives the negotiating parties took into thregotiations.

50. At one end of the spectrum, some RTA agreements simply replicate the participating
countriesd GATS commitments and the only p
partners is access to an additional dispute settlement mechanism. Othes®igd GATS
commitments to bind the regulatory status quo in key sectors, reducing the risk of change to
suppliers and investorsoO6 operating environme
have created new market openings between the partiesglthtioe extension of bindings on

the regulatory status quo and actual liberalisation in some sectors. Agreements of this kind
create stable investment and export operating environments and trade preferences between
the parties. In addition, agreementsisas the E€Car i f orum EPA i n-troduc
plusodo regul atory provisions and additional
and technical assistance. An important feature common to the majority of the RTAs is the
inclusion of a nofparty MFN clause. These require the parties to agree to extend to each

other any other preference granted to a third country, sometimes on an asymmetric basis.

¥ Source Staff of the WTO Secretariat.
3 A negative list means that the disciplines of the agreement apply to all sectors except to those explicitly
exempted.
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CHAPTER 2

NEGOTIATING WITHEUR OPE: THE ECOASIONIRI ENT
SERVICES NEGOTIATION S

1. The EC is the largest exportancaimporter of services in the world, and it looks to the
service sector, which accounts for over #thods of both GDP and employment, to ensure
the growth of the European economy and sustain the living standards of the population. In
consequence, theCEhas been, along with the United Stateprime mover and a major
demandeur in the liberalisation of international trade in servicesboth in the multilateral
context of the WTO and in the negotiation of bilateral free trade agreements and regional
integration agreements.

l. EC ORIENTATION IN TH E GATS AND ITS GATS COMMITMENTS

2. From the beginning of the debate in the GATT about the extension of multilateral rules
to international services trade, in the early 1980s, the EC was one of the most powerful
advocatef liberalisation under multilateral disciplines. This was, and still strategic

policy imperative due to the loss of comparative advantage in certain manufacturing
industries to producers in newly industrialized and emerging economies and tlasedcre
liberalisation of its agricultural sector. The EC has therefore sought market access for its
service industries to offset its declining competitivity in manufacturing and, in political
terms, the concessions it would be obliged to make in agriculttin@ust be assumed that

this will remain a fundamental element of EC trade policy.

3. Inthe Uruguay Round EC negotiators played a central role in the design, structure and
drafting of the GATS. The EC thus has a large share of the responsibility fBAT® as it

now stands. It was also one of the most active delegations in the negotiation of market
access commitmenisthe schedules of specific commitments which all WTO Members must
maintain. The EC itself submitted in the Uruguay Roond of the mostcomprehensive
schedules of GATS commitments in terms of its sectoral coverageAs with all GATS
schedules, limitations on market access and national treatment vary greatly in importance:
some are trivial but others can be real impediments to doing Isssitteis therefore
necessary to examine the limitations carefully in order to assess the value of a comimitment
particularly, in the case of the EC, if seeking to do business in a particular EC Member State.

4. The ECO6s Uruguay R o u n d mmstroente oru thee secton ofl uded
audiovisual servicesbecause of strong resistance by certain member states, and there seems

no likelihood that multilateral commitments on audiovisual services will be made in any
foreseeable future. Some regional and assoaoiagreements, including the EZariforum

EPA, have however included provisions for cooperation in audiovisual setVicEse EC

also made no commitments in the Uruguay Round on the sectoartime transport,

% The Schedule implemented on behalf of the themafnber EC included camitments on 120 of the 160
subsectors into which the totality of service industries are conventionally grouped. The basic commitments in
each sector were inscribed in the name of the EC as a whole but individual Member States were able to maintain
limitations at the national level on market access and national treatment. The schedule is therefore a record of
commitments undertaken by the EC as a whole, subject to limitations maintained in their own markets by
individual Member States.

% Seein greater étail below, chapter 3, para. 12.
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having agreed with the United States thathbnvould withdraw the offers they had tabled on
that sector during the negotiations. However, the EC has offered commitments on maritime
services in the Doha Round and in some of its regional agreements, again including the EC
Cariforum EPA.

5. As a resulof the successive enlargements of the EC, its consolidated schedule of GATS
commitments covers 27 Member StatesThe sectoral coverage of the schedule has not
been greatly enlarged, but its extension to twelve new members considerably increases its
valuein terms of access to the EC marketThis 25member Schedule has not yet entered

into force because it has not yet been ratified by all EC Member States. Together with the
additional commitments made by Bulgaria and Romania it is however the badiscbrtie

EC is negotiating free trade agreements and regional integration agreements, and for its offer
of improved commitments in the Doha Roufid.

I. EC ORIENTATION IN TH E DOHA ROUND

6. The same political imperative the search for a tradeoff between concesens in

agriculture and anticipated gains iniservic
underlies the EC6s negotiating stance in th
explicit. The ECO6s str ongi iavdstmentaropetition,f t he

trade facilitation and transparency in government procureimemas motivated in part by the
perceived need to create a substantial supporting agenda for the renewed negotiations on
agriculture and services which were already mandated inUtbguay Round. It was
calculated that the concessions which would be required of the EC in agriculture could be
compensated by improved market access in services and the extension of WTO rules into
these new areas. The exclusion of Investment and Cdiopdtom the Doha Development

Agenda DDA)Y°r esul ting from the WTOds Ministerial
of Transparency in Government Procurement in 2004, was accordingly a severe setback for
the EC, and it increased the incentive to seek ata&cess gains in services.

7. As discussed in Chapter I, the basic negotiating modality in the services negotiations is
the exchange of requests and offers, essentially on a bilateral basis. This has been
supplemented, since the Hong Kong Ministerial Corden c e o f 2005, by
negotiations, in which groups of countries seeking improved access in specific sectors have
addressed common requests to groups of target countries=CThas been highly active in

both processes. It submitted an inibéfler of commitments in June 2003, and a revised offer

in July 2005. The initial offer, on behalf of the-tfember EC, removed a substantial
number of the market access and national treatment limitations which had been imposed in
the Uruguay Round anddced a new category of I ndependet
commitments on the movement of natural persons (Mode 4). Offers which had been made

but eventually withdrawn in the negotiations on maritime transport which were suspended in

1996 were restoredhey would provide full access to international maritime transport and

=1}

3" The consolidated schedule covering 27 Member States is not yet publicly available, but is available to WTO
Members (S/SECRET/11 of 30 October 2007). The schedule covering 25 Members (not including Bulgaria and
Romanid is S/IC/W/273* of 9 October 2006.

% The format of the schedule is also unchanged: commitments are made on behalf of the EC as a whole, subject
to limitations on market access and national treatment in individual member states.

% The EC revised offer in thDoha Round is available on the WTO website as TN/S/O/EEC/Rev.1 of 29 June
2005.

0 Ministerial Declaration, adopted on 14 November 2001, WT/MIN(01)/DEC/1, 20 November 2001.
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nondiscriminatory use of EC ports, as well as the right of establishment (commercial
presence) for supply of maritime transport and auxiliary services. New commitments were
also offeed in the air transport sector, on grodrahdling and airport management services.

8. The major value of the revised offer lay inéd&x t ensi on of the ECO6s i
new Member States but it also included some expansion of the coverage of conemtism

and removed a number of market access and national treatment limitations, for example in
telecommunications, construction, tourism, transport and financial services. New
commi t ments were off ereedigomeiiBeéeaetsysonerad Wwdl
developing countries.

9. Since the Uruguay Round the EC has become increasingly sensitive on the issue of
public services and public utilities no doubt in response to the highly negative
campaigning of noigovernmental organisations (NGOs) which claintieat the GATS was
designed to promote the privatisation of su:
offer that no additional commitments or requests would be made on health or education
services. |t repeat ed a ound schetdudetta tbeneffectrthatt h e |
services regarded as public utilities, such as infrastructural, environmental or health services,
might be subject to government monopolies or to exclusive rights granted to private
operators.

10. A further revision and improveent of the EC offer was expected to be made in July
2006, but due to the suspension of the Doha Round at that time and the ensuing stalemate it
has not been tabled.

11. The initial requestsof the EC were addressed in June 2002 to 112 couiitiiesall

WTO Members except for EC accession candidates and partner countries in European
Association Agreements. Theecipient countries were classified in three groups
according to their level of developmenand the requests addressed to them were graduated
accordngly. The first group, OECH Members plus some major developing countries
including South Africa, were asked to make full commitments in all sectors except education,
health and audiovisual services. The second group, of ridtlene developing countse

was asked for commitments on-75sectors of key interest to the EC, including
tel ecommunications and maritime services, al
as vital to development, such as tourism, financial and construction servicesthirthe
group, consisting of all other developing countries including LDCs, was asked to make
commitments in fewer sectoiran some cases as few as two.

12. The requests addressed tDCs were nullified by the agreement at the Hong Kong
Ministerial Conferencehiat LDCs would not be expected to make any commitments in the
Doha Round.

13. After the Hong Kong Ministerial Conference of 2005 the attention of demandeur
countries including the EC was focused on fiherilateral process, in which groups of
Members drew upamnmon requests for liberalisation in sectors of special interest to them
and submitted these to groups of target countries. The EC participated in 13 out of a total of
24 plurilateral requests, in the following services: Legal, architectural, cormelatsd,
postal/courier, telecommunications, construction, distribution, environmental, financial,

1 Organisation for Economic Development and-@xeration.
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maritime, air transport, energy and Mode 3. It received plurilateral requests on tourism,
logistics, services related to agriculture, crbesder trade, moveemt of natural persons and
MFEN exemptions.

II. EC ORIENTATION IN Bl LATERAL AND REGIONAL AGREEMENTS

14. The failure in December 2008 to agree on modalities for the negotiations on agriculture
and noragricultural market access has cast the future of the Doha Rdorabubt. It is not

clear when and on what basis substantive negotiations on services or other issues will be
resumed. Although the EC insists that its first priority continues to be the WTO system and
multilateral liberalisation in the Doha Round niust be assumed that at least in the short
term its negotiating resources and ambitions will increasingly be focused on bilateral

and regional liberalisation, including through EPAs.

15. This reorientation was already made explicit in a new strategy announé2ctober

2006, under which free trade agreements would be sought with major economies, in addition

to the longstanding program of association and cooperation agreements with developing
countries? Free trade agreements asé¢ posendhéed Weg
liberalisation in goods and services trade and in investment, and to foster convergence of
regulations where possible. The level of ambition in EPAs is significantly [Gwer.

16. The implication of this strategy, if it is successfulthsit within a short time a large
number of t he ECOs Kk ey praferentidliaccgss tp &urdpeae r s Wi
markets, potentially to the disadvantage of countries outside the preferential regime.

17. As noted above, theasis for further liberalisation by the EC is the consolidated
GATS schedule of commitments by the 27 Member States, to which should be added the
additional commitments in the revised offer of commitments in the Doha Round. This offer
was tabled and implemented in the -E@riforum EPA, ad it has been stated by the
European Commission that the same will apply in theESa. negotiation.

18. The basic principles of the EC6s approach
closely modelled on the basic principles of the GATS. However, some t he ECO6s r et
agreements includenportant WTO -plus provisions They also depart from the basic

structure of the GATS, particularly in their treatment of investment (commercial presence)

and movement of natural persons, and in the scheduling ahitorants. These points are
developed in the following discussion of the-B@riforum EPA.

19. Mo st of the ECO6s bilateral trade agreeme
immediate liberalisation of trade in services, though they commonly include commtsttoe

consider liberalisation in the future. Thus, the EC has negotiated Association Agreements

with nine Mediterranean countries under the EMexiterranean Partnership. Their main

focus regarding services is a@conomic cooperation rather than liberdisation: the
Agreements with Egypt, Israel, Jordan, Morocco and Tunisia only commit the parties to
assess the scope for liberalisation within periods varying between three and five years.
Algeria and Jordan, however, have undertaken limited nationahiees obligations. The
Association Agreements are intended to lead to the development of a single Euro
Mediterranean free trade area by 2010.

“2 Global Europe: Compety in the World http://trade.ec.Europa.EC/doclib/html/130376.htm
“The ECb6s orientation in EPAs is discussed in more de
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20. In the Trade, Development and Cooperation Agreement between South Africa and the

EC, which has been in force sex2004 and which provides for economic cooperation in key

service sectors, there is no commitment to actual liberalisation of services trade. However,
the Parties undertake to endeavour to exten
services, with he objective of eliminating discrimination between them in all modes of

supply.

21. The Global Agreement between the EC and Mexico (the Economic Partnership Political
Coordination and Cooperation Agreement), which entered into force in 2000, provides for
econanic cooperation in financial services, telecommunication and tourism and institutes a
standstill on discriminatory measures in services between the Parties. It did not however
proceed to the stage of actual liberalisation, which is foreseen after thescomaof the

Doha Round. The Association Agreement with Chile, however, does include commitments
in nearly all service sectors and covers liberalisation of investment. It also includes a
commitment to further liberalisaticf.

V. EC ORIENTATION IN EC ONOMIC PARTNERSHIP AGREEMEN TS

22. The negotiation of EPAs with ACP countries was a deliberate response by the EC to the
loss of WTO legal cover for the previous regime of unilateral,-neciprocal, trade
preferences accorded to these countries. Furthermore, thea@EC@oncluded that three
decades of unilateral preferences had failed to generate the anticipated growth and
diversification of trade, and general economic development, in the ACP countries. The EPAs
are designed to provide a legal basis for reciproedetpreferences and to incorporate them

in comprehensive agreements on goods and services, on development, economic cooperation
and regional integration. As noted above, WTO law does not require the negotiation of such
comprehensive agreements; unilatdealff preferences on goods, though not on services,

can be maintained on the basis of the Enabling Clause through the Generalized Scheme of
Preferences (GSP) or, for LDCs, the ECOGs Ev
Enabling Clause does natditimize more favourable treatment of ACP countries than of
other developing countries, which the EPAs are intended to provide.

23. The Cotonou Agreement of June 2000, the framework under which all EPAs are
negotiated, specifies thaew trade agreements musbe compatible with WTO law. In
particular, as we noted above, this means that they must comply with Article XXIV of the
GATT where trade in goods is concerned, and with Article V of the GATS for trade in
services. Without such compliance, preferentiehtment accorded under EPAs would be
open to challenge as a breach of the MFN obligation.

24. On the basis of the flexibility provided by Article V a principle afymmetric
liberalisation is applied in EPAs. IntheECar i forum EPA the ebBt€6s ser
are wider in sectoral coverage (more than 90% of subsectors are covered, as compared with
65-75% coverage by Cariforum countries) and more open in terms of freedom from market
access and national treatment limitations than those of its partneris: itteésitable since its
commitments start from the comprehensive Doha Round offer of the EC, and it will also

apply in an EPA with the ESA. For countries negotiating an EPA with the EC the essential
calculation is the additional liberalisation, or othenéfits, to be obtained from the EC over

“For further informati on eaalated regionaEtr@de agreermegto deé tggobR on o f
by LandeACRrEWiBdosndimi ¢ Partnership Agr e eNoembe;2008egoti at
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and above the mar ket access already guarant
large extent these benefits will be found in economic cooperation or development provisions,
which are likely to be more imporiat t han addi ti onal mar ket acc
extensive commitments.

25. As for other RTAsgervices are a crucial part of EPAs for the EC, whichhas sought

with particular urgency the liberalisation by ACP countriesiof nf r ast ructiur al o
those whose efficiency largely determines the efficiency of the economy as a whole, such as
financial, transport and telecommunications services. These are of course sectors in which
the EC has important export interests, but it is also true that laeKioknt suppliers of

these services is a serious impediment to development.

26.0n its own part the EC is committed by th
consideration to the ACP countriesodo®imioriti
the case of the E@ariforum EPA this is translatethter alia, into new commitments on
movement of persons (Mode 4) and on entertainment services.

27. Regulatory cooperationis also an important feature of the approach to EPAs, taking
two forms: (i) regulatory mvisions in key sectors and (ii) commitments to cooperation in
areas such as development of regulatory regimes and drafting legislation. The proposal for a
framework agreement submitted by the EC to ESA in September 2008 includes regulatory
disciplines © understandings on computer services, courier services, telecommunications,
financial services, international maritime transport and electronic commerce. Provisions on
general cooperation are left blank.

28. The most significant departure from GATS orthodoxpy t he ECO6s approact
in the EGCariforum EPA and certain other regional trade agreements, is that services are
embedded in a wider Title ofi |l nvest ment , Tradeomme fdarvi ces
regard to commercial presence of services prosidktode 3 in GATS terminology) this

structure appears not to affect the outcome of negotiations; commitments are still made on

the basis of positivisting of covered sectors and subsectors, and may be subject to market
access and national treatment lmtibns, as in the GATS. However, the investment
provisions apply not just to services but to all economic activities, with four exceptions.

This can make reading and crassnparison of commitments on services somewhat more

difficult than the standard &T'S format.

29. The EC supports thiurther integration of the regional economieswith which it is
negotiating EPAs, integration being understood to mean the progressive removal of trade
barriers within the region and the further development of regulatidwe atgional level.

30. In the negotiations for an EPA between the EC and the Southern African Development
Community (SADC) the framework agreement proposed by the EC in June 2007 was
essentially similar to that proposed to ESA and Cariforum. It containet rdaflatory
disciplines on computer, postal and courier, telecommunications, financial and maritime
transport services, and on- Eommerce. However, the Interim Agreement signed in
November 2007 contained no substantive provisions on services. Insteahmitted the
Parties, in the second stage of the negotiations, to further negotiations on services, as follows:

> Article 41.3.
““As discussed below, services and investment are trea
" The exceptions relatto nuclear materials, armaments, audiovisual services and maritime cabotage.
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fiNo later than 31 December 2008 the Parties will complete negotiations on services liberalisation, on the
basis of the following:

e Liberalisaion schedule for one service sector for each participating SADC EPA State;
e Commitment to a standstill as specified in Article V.1.b(ii) GATS, for all services sectors;

e Agreement to negotiate progressive liberalisation with substantial sectoral covettsigeawieriod
of three years following the conclusion of the f

31. The negotiations on services have not yet been completed, but are expected to be
resumed in February 2009. We understand that one of the main considerations in the minds
of some SADCnegotiators in the first stage of the negotiations was the sequencing of
liberalization and integration of services markets on the regional level, on one hand, and
liberalization visavis the EC on the other.

322.The Astandstill o pr qbi)bas bean disaussed MPp&Bagraphs i c | e
30-32 of Chapter 1, where we have stated our conclusion that it does not require a standstill
on uncommitted services.

V. THE EC INTERNAL MARK ET FOR SERVICES

33. Historically, in the EC as in the WTO, tliberalisation of markets for services has

lagged behind the removal of barriers to trade in goodsIn recent years, this situation has
been ameliorated by an increasing emphasis, in the EC institutions, on horizontal and sectoral
legislation on services, accompanied hgelaw in the European courts. In addition to these
regulatory and judicial steps towards market integration, the communications revolution has
helped to make national frontiers redundant, making greater-lbooder cooperation
indispensable. Nevertless, the single market for services is still far from completion.

34. The most visible progress has been in the creation sigle market for financial
services Since 1999, more than 100 pieces of EC legislation have been enacted under
successive Financi8ervices Action Plans (FSAPSs), so that today it can be said that there is
a single regulator in the EC (with EC law having effectively replaced national law in areas
such as banking, securities and insurance), even if enforcement and supervision f@mains t
responsibility of Member States.

35. Likewise, in areas such éalecommunications, civil aviation, legal and accountancy

services, tourism, public utilities and even healthiwhich traditionally has fallen under

national sovereignty), EC legislation andeas| aw now Aoccupies the fi
i f not exclusi ve, extent. As f ar as fHhori z
Directive on services was adopted covering
Directives, but with anumber of notable exclusions such as gambling, health care,
audiovisual servicesecotmamisposeér sieces ces gqad
main objectives of the Directive are to ease freedom of establishment and services supply
across bordrs, to promote the quality of services, to strengthen the rights of service users

and to strengthen administrative cooperation between Member States.

36. EC regulatory developments have two essential characteristics. First, the emphasis both
in legislation ad judicial case law tends to be on tkenoval of national rules, procedures

or practices which cannot be justified on grounds of public policy The aim here has

been to create a single continental market for service providers, analogous to a national
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maket such as the United States. Secondly however (and particularly in areas where
consumers and investors are most vulnerable such as financial services), the aim has
increasingly beento harmonise at EC level measures of consumer and investor
protection. Throughout this process, a consistent theme has been to balance market
liberalisation with effective consumer protection, with an appropriate allocation of
responsibility for the supervision and enforcement of EC rules between EC, national and
local agegies.

37. Finally, although the creation of a single market for services in the EC is said to be
based on a Anew approacho Il nvol ving mi nir
complemented by the mutual recognition of national rules and procedures, the ewdence

that Community legislation in areas such as financial services tends ittcreasingly

detailed, to the extent that the scope for primary legislation at national level is substantially
reduced or removed. This situation has the important corollarhnre  EC6s ext er nal
(including i n t haqu¥do@mnunautaieett ¢ meés EiIChsr diasi ngl
as a starting point for the Communityds bi
countries in the services sectors.

38. ESA servicesuppliers would benefit from the liberalization of the EC internal market if
they established a commercial presence in an EC Member State, since they would then have
the same right to operate in other EC Members as a supplier of a Membér @taveled

that they operate as subsidiaries formed in accordance with the law of a Member State and
have their registered office, central administration or principal place of business within the
Community.

VI. EC | NDUSTRY 0 ATIGDIROWARDS RTAS

39. The services sector the EC is very large and sophisticatelly far the biggest exporter

of services in the world. It is an active and influential participant in negotiations on services
trade, both directly and more especially through Ewgopean Services Forum (ESF)

which is the trade association for European service industries and their main interlocutor with
European and foreign governments.

40. Statements made by the ESF with direct reference to thRESECEPA, make it clear

t hat the Eur opean i inedrutmde magaiations is o secureithiirighty o b |
to supply services, both across borders and through commercial presence, on a national
treatment basis. It therefore seeks commitments free of market access and national treatment
limitations in all importat sectors except audiovisual services and health and education
services, which are excluded from EC requests for policy reasons firgthpriority for

liberalisation is commercial presenceMode 3, followed by crossorder supply, Mode 1,
particularly br services capable of being supplied electronically. However, some European
service industries also have a strong interest in greater freedom to transfer skilled staff
temporarily to foreign markets as inttarporate transferees (Mode 4).

41. Although theDoha Round officially remains the political priority of EC governments
and service industries, the failure of that negotiation to date meariRTtAathave become

the main focus of attention The ESF is closely following developments in the-EE®RA
negotidions and will influence EC positions. It stresses the dissuasive effects on potential
investors of imposing too many conditions such as joint venture and local sourcing
requirements. In terms of the sectoral coverage of an EPA it will press in parfiiciNéode

3 commitments on infrastructural services such as telecommunications, transport, energy
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distribution and financial services. The service industries are also keenly interested in the
process of regional integration in Eastern and Southern Ajgcause the ability to serve a
larger and richer integrated market has obvious commercial attractions for them.
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CHAPTER 3

THE EC-CARIFORUM EPA AND PR OPOSAL BY THE EC TO
ESA

l. OVERVIEW

1. The EGCariforum EPA was signed on 16 December 2007 and has been applied on a
provisional basis since 29 December 2008. It was the first EPA to be concluded and is still
the only comprehensive agreement, covering trade in services as well as goods, between the
EC and any of the ACP Regional Groupingd.he draft Title on Services am E-
Commerce proposed by the EC to ESA in Septel
closely modelled on the corresponding Title in the E@ariforum EPA. Many of its
provisions are repeated verbatim. Though it has now been agreed that ESA and the EC will
prepare a joint first draft of this Title, the EC proposal remains on the table. There is no
presumption that ESA countries will accept the general approach of H@aEGrum EPA

or that they will assume levels of services commitments similar to tHobe cCariforum
signatory countries. There are important differences between the circumstances of the two
regions. However, the ECariforum EPA is the best pointer we have to the possible content
and structure of an EESA Agreement, and for this reasame analyze it below in some

detail and draw attention to significant similarities and differences between the EC
Cariforum EPA and the EC proposal to ESA.

2. The structure of Titl e |1 -Ciolnmnveerscteme-naf, tThre
Cariforum EPAdepats from the standard GATS template in that crossborder trade

(GATS Modes 1 and 2), commercial presence (Mode 3) and presence of natural persons
(Mode 4) are treated in separate chapters. In itself, this does not have legal consequences:
the content of gecific commitments under each mode is not affected. But it means that
provisions on market access, national treatment and MFN treatment are repeated, with small
variations to take account of the specificities of each mode, in the chapters charrtess

supply and investment. The commitments of the EC on traster supply, commercial
presence and movement of natural persons are inscribed in three separate schedules. The
commitments of the Cariforum states on all four modes of supply are presemtesihgle
schedule, as in the GATS.

Il. KEY PROVISIONS ON SERVICES AND INVESTMEN T

3. I n this section, we comment briefly on the
in Services andf£ 0 mme r ¢ e 0 -Cariforum BRA, aBdGvhere appropriate, we indicate
modifications or additions to the comparable provisions of the GATS. ThE€ditrum

EPA has a number of significaiitGA TpSl us 06 provi si ons

A. Objective, Scope and Coverage

1. Chapter 117 General Provisions (Article 60)

4. Article 60 isidentical to Article 1 inthe EC proposal to ESA. What is stated below
with reference to Cariforum countries would therefore also apply to ESA countries if the EC
proposal were implemented.
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5. Paragraph 1 Paragraph 1 of Article 60 explicitly mentiosastainable development

and integration of Cariforum States into the world economy as key objectivesf the

EPA. This is meaningful, since the object and purpose of an international treaty are
important for the interpretation of treaty provisions. Paragraph 1 also states that sendices
investments are to be liberalised progressively, reciprocallyasywimetrically. Therefore,

while both Parties were required to undertake commitments, Cariforum States were expected
neither to make commitments in as many sectors as the EC nowvideptivze same depth of
liberalisation in those sectors. Within the Cariforum group.-des®loped countries were
expected to make commitments on fewer sectors than more developed ones. As a result,
compared to the EC, the Cariforum countries apply roonglitions and limitations to a more
limited sectoral coverage.

6. Paragraph 2:This paragraph states that nothing in this Triélguires the privatisation

of public servicesor imposes any obligations in relation to government procurement.
However, Title IV, on -RBEnaded | ssueso, contains a vel
public procurement which imposes disciplines on procuring entities listed by the Parties
regarding transparency, tendering and other elements of the procurement process. These
disciplines apply to procurement of both goods and services. The EC has also proposed
extensive disciplines on Government procurement to the ESA.

7. Paragraph 3 The provisions of Title Il do not apply teubsidies This means in
particular that subsidies are not pub c t t o t he EPAOGSs MFN and
obligations. Subsidies can therefore be granted in a discriminatory way to national services
industries. This is an important departure from the GATS, where Members must accord
MFN and, in scheduled sectorstional treatment with respect to subsidies unless otherwise
provided for in their national services schedules.

8. Paragraph 4 Paragraph 4, othe right to regulate, is based on language drawn from

the preamble of the GATSth ltthecopmfivi m$ ohbat
each Party retains the right to regulate and to introduce new regulations to meet legitimate
policy objectives. The qualifying phrase #fc
counterpart in the GATS. We und&and it to mean that the right to regulate does not
override the commitments on regulation which are agreed later in this Title and incorporated

in schedules of specific commitments. The right to introduce new regulations would not of
course cover the froduction of new discriminatory regulations against foreign suppliers in

sectors where national treatment commitments have been made unless an appropriate
national treatment limitation has been scheduled.

9. Paragraph 5 This paragraph clarifies that, aopided for in Paragraph 2 of the GATS
AAnnex on Movement of Nat ur al Persons Suppl
EPA does not apply to jobseekers(natural persons seeking access to the labour market) or

to measures regarding citizenship, residesrcemployment on a permanent basis. The right

of the Parties to control entry and stay of natural persons in their territories, providing it is

not done in such a manner as to nullify or impair a specific commitment, is affirmed.

2. Chapter 27 Commercial Presence (Article 66)

10. TheEGCar i forum EPAG6s chapter on commerci al |<
commercial presenda all economic activitiesubject to certain exceptions. This includes

not only the supply of services under GATS Mode 3 but mgestments related to goods.

The inclusion of specific rules for norservice related investments is an important
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WTO-plus provision, since the WTO Agreements, apart from the GATS, provide only
fragmentary rules for investment measures unrelated taesrvi

11. The format proposed by the EC to ESA in 2008 is different in that trade in services and
E-commerce, including services trade through commercial presence, are dealt with in one
Title, while investment per seis treated in a separate Title on Establisiment. This

change was made at the request of ESA countries, partly for substantive reasons but mainly
because different Ministries in many countries have responsibility for services on one hand
and for investment per se on the other, and this makes tladirttpof negotiations on these

issues easier if they are treated in separate Titles. We understand that this is not regarded by
the EC as having any consequences for the substantive content of the EPA. The same has
been done in some other EC RTAs.

12. Audiovisual servicesar e excl uded from the EPAOGS provi
crossborder supply and movement of natural persons. This means that market access
commitments on audivisual services are not permitted under the &Ciforum EPA and

that tre MFN obligation does not apply to them. However, the@&@forum EPA includes

a detailedProtocol on Cultural Cooperation® 1't fsets up the framewor
Parties shall cooperate for facilitating exchanges of cultural activities, goodseances,
including inter alia, in the audiovisual se
negotiation of new agreements for theproduction of audievisual works between the

Parties and for facilitated and preferential access for sugitathuctions to their respective

markets (Article 5). It also establishes an-E&iforum dialogue on audiovisual matters

(Article 2.2) and includes a provision on technical assistance for Cariforum States.

3. Chapter 3 - Cross-Border Supply of Services (Aricle 75)

13. Chapter 3 covers cros®rder supply of services, which in accordance with the GATS,

is defined as fAthe supply of a service: (i)
other Party (Mode 1); (i) in the territory of a Party to feevice consumer of the other Party

(Mode 2). As in Article 66, the rights and obligations of this chapter do not appijeto

alia audiovisual services. In the EC proposal commercial presence andbanaies supply

are dealt with in Chapter Il, wke definitions and substantive provisions are consistent with

the GATS.

4, Chapter 41 Temporary Presence of Natural Persons for Business
Purpose (Article 80)

14. Chapter 4 on the entry and temporary stay of natural persons for business purposes
covers servicesupplied under Mode 4 of the GATSChapt er 406s <cotwer age
Akey personnel, graduate trainees, busi ness
independent professionalso al/l of which are
service suppliers apply to 29 subsectors, those on independent professionals to 11. The same
categories and definitions are included in the EC proposal to ESA, but the lists of subsectors

to which commitments on contractual services suppliers and indepepd&essionals

would apply remain to be negotiated. There is no sughiori limitation in the GATS,

which covers the temporary movement of all categories of workers, though most WTO

8 protocol III.
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Members have in practice limited their commitments on Mode 4 to kesopnel and
business visitors.

B. Most Favoured Nation Treatment (Articles 70 and 79)

15. Due to the structure of the ECariforum EPA, the services title includeso MFN
provisions, one for commercial presence (Article 70) and one for dvosder supply of
savices (Article 79), which are identical in substance.

16. As under the GATS, the obligation to accord MFN treatnagpiies to any measures
affecting services trade and investment, not only to measures in sectors where specific
commitments were undertakewy the Parties. The ECariforum EPA does not, however,
require MFN treatment for the temporary presence of natural persons. This means that with
respect to measures concerning the entry or temporary stay of natural persons for business
purposes bettergatment can be accorded to a third State than to the other EPA Party.

17. The MFN clause is aasymmetrical provision. Under the E€Cariforum EPA, the EC

is required to extend to the other Party any more favourable treatment that it might accord
after the ginature of the EPA to a third country with whom it concludes an economic
integration agreement (EIAJ. An economic integration agreement is defined in Article
61(f) as fAan agreement substantially | iberal
WTO rul eso. This provision could benefit t
RTAs, in which it opens more services sectors than are opened under the EPA or in which it
removes limitations and conditions currently maintained in its servicesirnuegtment

schedule.

18. The Cariforum States on the other hand ar e

suppliers and investors any more favourabl e
e ¢ o n o°fhin ansEA concluded after the signature of tBGCariforum EPA* A Maj o r
trading economi eso i nclude any country hav

merchandise exports. Such MFN treatment is not automatically extended to the EC. The
EPA provides that t he Par ¢’iwvhen afCarifomrh Statee nt e r
concludes an EIA with a third party, in order to decide whether more favourable treatment
granted under the EIA should be extended to the EC.

19. As in many bilateral investment treaties or investment chapters of RTAs, the EC
Cariforum EPA includes a clause, in paragraph 2 of Article 70 and Article 79, which clarifies
that the MFN obligation does not cover preferential treatment granted in the context of a
regional integration agreement which creates an internal market or requinearties to
significantly approximate their legislation. In other words, BEfeA does not serve as a
means of entry for the Parties into regional integration agreementsoncluded by the
other Party. Most traditional RTAS are not integration agreemeirlssisense; they do not
seek to create an internal market or to approximate legislation.

20. The MFN obligation does not apply to measures providing for recognition of
gualifications, licences or prudential measures in accordance with Article VII of the GATS

“9 Articles 70.1(a) and 79.1(a).
®See the definition of fimajor trading economyo in Art
*L Articles 70.1(b) and 79.1(b).
°2 Articles 70.5 and 79.5.
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and its Annex on Financial Services. Measures taken under international agreements on
taxation, and MFN exemptions listed under the GATS are also exempt. There is no
provision for the inscription of new MFN exemptions under the@@forum EPA.

C. Market A ccess (Articles 67, 76, 81.2 (b), and 83.3 (f))

21. The ECGCariforum EPA includes two very similar provisions on market access, one for
commercial presence and one for crbesder supply, which in substance are almost
identical to GATS Article XVI. The onlgdifference from the GATS, which results from
Title 1 16s subdivision into different modes
provisions mentions only those limitations which are relevant to the mode of supply
concerned. Similarly, Artice81.2 (b) and 83.3 (f) on movement of natural persons refer

only to reservations on the total number of persons in the form of economic needs tests or
numerical quotas.

22. The provision on market access in H@ proposal to the ESA(Article 6) is essentiaji
identical to the Cariforum provisions except that commercial presence andbordss
supply are treated together in the same Atrticle.

D. National Treatment (Articles 68 and 77)

23. Due to the structure of the ECariforum EPA, it also hasvo provisions (Articles 68
and 77) on national treatment, which are identical in substance.

24. The national treatment obligations under the-&giforum EPA mirror GATS Article

XVII. As in the GATS, the obligation for each Party to accord to commercial presences,
investors services and services suppliers of the other Party treatment no less favourable than
that it accords to its own like commercial presences, investors, services and services
suppliers applies only to sectors where a Party undertakes specific market access
commitments. The obligation to accord national treatment, however, is subject to limitations
and conditions inscribed in a Partyds sched
proposal to ESA (Article 6) is essentially identical to the Cariforumipians except that it

applies to both commercial presence and ebasder supply.

25. The provision on national treatment in tB€ proposal to the ESA(Article 7) is
essentially identical to the Cariforum provisions except that it applies to both commercial
presence and cros®rder supply.

E. Standstill Provision

26. A significant GATS-plus commitment, the undertaking to maintain the current
conditions of market access and national treatment for-barsker and commercial presence

in respect cefr vEC efss esruwipda £,r ss i nvestors and
in Paragraph 9 of the Cariforumbs introducto
on services. This is Awithout prejudice t
commercialpresence and on crebso r d e r supply in this Annexo.

modes of supply left unbound in the specific commitments of the Cariforum countries are
thus not affected by the standstill undertaking, which therefore applies only to uncesinmitt
services. We have discussed this provision in the analysis of GATS Article V in paragraphs
30-32 of Chapter I. The framework proposed by the EC to ESA contains no reference to a
standstill of this type, but the commitment made by Cariforum appearsatsyschedule of
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specific commitments and is not mentioned in the framewdirknay therefore be that a
similar commitment could be requested of ESA countries It should be stressed that the
standstill undertaking by the Cariforum States applies tmgC services and suppliers. It
does not mean that laws and regulations affecting troter supply of services and
commercial presence may not be changed, but that any changes will not apply to the EC.

F.  List of Commitments and Reservations (Articles 6978, 81, 83
and Annex V)

1. Schedules Used by the Parties

27. Annex IV includes the lists of commitments and reservations for the different Parties.
Although the EC uses four and the Cariforum States two schedules (one for services and one
for investment in emnomic activities other than services), this is purely a matter of
presentation and not of substance. However, as noted above, it may complicate comparisons
between commitments made in the EPA and those made or offered in the GATS or the DDA.
T h e E Caildes sonstst of:

e Annex IV A List of commitments on commercial presence (referred to in Article 69):
this schedule sets out commitments for investments in all economic activities;

e Annex IV B List of commitments on crogsorder supply of services (refed to in
Article 78): it includes reservations on both Mode 1 and Mode 2;

e Annex IV C. Movement of natural persons. Reservations on key personnel and
graduate trainees (referred to in Article 81);

e Annex IV D.Movement of natural persons. Reservationscontractual services
suppliers and independent professionals (referred to in Article 83).

28. The Cariforum schedule is subdivided into two parts:

e Annex IV EList of commitments on investment (commercial presence) in economic
activities other than services;

e Annex IV F.List of commitments in services sectors covering all four modes of
supply (referred to in Articles 69, 78, 81 and 83). This combines all commitments on
services, like a GATS schedule.

2. Scheduling of Market Access and National Treatment Limitaibns

29. The EC adopts a scheduling format unlike that of the GATS.In each of its four
schedules all reservations, limitations and exclusions are inscribed in a single column,
whether they limit market access or national treatmdiite Cariforum schedule fdlows

the GATS scheduling templatei.e., it uses separate columns for market access and national
treatment limitations. In both cases, the mode of supply to which a given limitation applies
is specified, as in the GATS. As stated above, these differancéhe presentation of
commitments appear to have no legal consequences. However, the EC points out that the
combination of market access and national treatment limitations in a single list presents one
advantage. GATS Article XX:2 provides that measunconsistent with both market access

and national treatment should be inscribed in the market access column, but will be

30



understood as qualifying national treat ment
national treatment column can be mélang: a limitation inscribed under market access may

also limit national treatment, but there is no indication that this is so. It has been
recommended t hat in such cases the notation
made, but this is not dgatory. Combining the limitations in a single list removes this
potential source of confusion.

G. Future Liberalisation (Article 62)

30. The EGCariforum EPA includes a provision on further liberalisation of services, which

is inspired by GATS Article XIX. Acording to Article 62, the Parties engage to enter into

further negotiations on investment and trade in services no later than five years from the date

of entry into force of the EPA #dAwith the
undertaken underthiBi t | e 0 . I n doing so, the Parties n
the services and investment title, including those related to developnidrdre is no
corresponding provision in the EC proposal to ESA

II. REGULATORY FRAMEWORK

31. Chapter 5 sets out eéhregulatory framework for trade in services under the EC
Cariforum EPA. It coverglisciplines applicable to all serviceson mutual recognition,
transparency and procedures, but also establggiexsfic sectoral disciplinedor six sectors

I computer sevices, courier services, telecommunications, financial services, international
maritime transport services and tourism. We comment below on the most notable features of
these disciplines, in particular the treatment of universal service in the Agreement.

A.  Mutual Recognition (Article 85)

32. Article 85 draws upon Article VII of the GATS. However, the two ArtictiBer in

several key ways. Atrticle VII establishes specific disciplines on mutual recognition, albeit
low-level ones. It requires WTO members dfford other Members the opportunity to
demonstrate that their qualification, education, licensing or certification requirements should
be recognized through bilateral or plurilateral agreements or through autonomous
recognition. It also prohibits the &i®f mutual recognition as a disguised restriction of trade.
Article 85 guarantees the right of Parties to maintain whatever qualification and education
requirements they deem necessary, and establishes a procedure for negotiating mutual
recognition agrements. The procedure is a ledgawn out one: the parties must first make
recommendations on mutual recognition, within 3 years of entry into force and in the first
instance, in respect of accounting, architecture, engineering and tourism. The
recommendi@ons will be reviewed by the Trade and Development Committee, and if
accepted, the Parties will commence negotiations on a mutual recognition agreement. The
eventual agreement must be GAG&hsistent.

33. Article 85 could be regarded as less rigorous BATS Article VII, as it establishes no
specificdisciplineson the potential misuse of mutual recognition to limit trade, but it could
prove auseful elementof the EPA for the @riforum countries. Lack of recognition of
gualifications and licensing is aignificant impediment to exports, particularly in the
professional services. The establishment of a pathway to achieving mutual recognition and
consequent common quality standards could give tlaeifd@um countries a useful
competitive advantage over ttlicountries in the European and other markdise market

31



access established under the EPAGs chapter a
likely to encourage the conclusion of recognition agreements in regulated professions.

34. On the other handk is clear that mutual recognition requires considerable financial and
staffing resources. Withotgchnical and financial assistancedeveloping countries, and in
particular LDCs, might not be in a position to develop and implement recommendations on
mutual recognition. This is explicitly recognized in Paragraph 2(b) of Article 121 on
Cooperation in which the negotiation of mutual recognition agreements is specified as one
of the areas in which technical assistance, training and capacity buildirmgepilbvided.

35. Article 114 of Section 7 on Tourism Services also contains a reference to mutual
recognition, noting that the Parties will work together in accordance with Article 85.

B. Procedures (Article 87)

36. This Article is identical to Article 18 in th&C proposal to ESA. It requires that
applicants for licences or other forms of regulatory approval should be informed of decisions
without delay, or of the status of their pending applications within a reasonable period of
time. It also requires that s&ce suppliers affected by administrative decisions affecting the
supply of the service should have the right of recourse to judicial, arbitral or administrative
procedures and to appropriate remedies where justified. These provisions essentially
summarie the corresponding provisions, paragraphs 2(a) and 3, in GATS Article VI, on
Domestic Regulation. However, the core discipline of Articlé e necessity test, which
requires that qualification and licensing requirements and procedures and tedhnaalds

must be no more burdensome than is necessary to ensure the quality of theis&vice
omitted.

C. Transparency (Article 105)

37. Section 5 on financial services includes in Article 105 a-bedeavours requirement for

the Parties tteedalpleavwe oanlslo fAitrytpeércead | y servi ce:
other Party) the opportunity to comment on draft measures before their adoption. The

|l anguage on this issue (often called Aprior
of regulatorydisciplines and goes considerably further than GATS Article Ill. There is,
however, no requirement in Article 105 for the parties to demonstrate that they have taken
account of such comment, so its actual value may be limited.

D. Sectoral Regulation

38. A key aspect of the services component of the@E€iforum EPA is the establishment

of regulatory frameworks for six individual sectors. These cover a range of issues
including competition policy, definitions of universal service, licensing disciplines,
disciplines on the conduct and independence of regulatory authorities and dispute settlement.
Chapter 5 contains specific provisions on computer services, courier services,
telecommunications services, financial services, international maritime transportsandce
tourism services. Although many of the sectoral disciplines found in th@gEforum EPA
simply codify existing GATS practice, thisissai gni f i c gontu s G Aol Beme nt
EPA. The GATS does contain specific regulatory disciplines for teleconeations and
financial services, in the Annexes on Telecommunications and Financial Services. The
Reference Paper on poompetitive regulatory principles in basic telecommunications,
which is a voluntary additional commitment, also includes regulatsgypdines. In general,

32



however, the disciplines on regulation in the GATS are not septmific. The sectoral
regulatory disciplines in the ECariforum EPA are an integral and binding part of the
Agreement.

39. We do not analyse these regulatory provision detail, but draw attention to salient
points. It should be noted that the EC proposal to the ESA also contains regulatory
disciplines on all of these sectors except tourism.

1. Tourism Services

40. Tourism is a sector of paramount importance to the CarnfoMembers and they
pressed for specific proompetitive disciplines for this industry. The disciplines agreed in
Section 7 GATS{prl e s ®n tawigh ndw and briginal features. It is based in
large part on proposals submitted in the aboMWEO negotiations for a GATS Annex on
tourism services, to which a number of Cariforum countries made a substantial contribution.
The key provisions of interest cover the prevention ofempetitive practices, assistance

to small and mediumsized entempses, mutual recognition, the promotion of sustainable
tourism, compliance with environmental and quality standards and detailed provisions on
development coperation and technical assistance.

41. The disciplines on anttompetitive practices have been swmiered a major
achievement by the Cariforum Statesas the global tourism industry tends to be dominated

by a small number of large vertically integrated enterprises with great market power, many of
which are based in or originate from the EC. In acawdawith Chapter 1 of Title IV

(which deals with competition policy), Article 111 requires the Parties to maintain or
introduce measures to prevent suppliers fror
in the relevant market for tourism servidag engaging in or continuing argompetitive
practices, includingjnter alia abuse of dominant position through imposition of unfair
prices, exclusivity clauses, refusal to deal, tied sales, quantity restrictions or vertical

i ntegrati on. ans, and thases en moutuab regognition and development co
operation, are all legally binding while those dealing with access to technology, small and
medium enterprises and compliance with environmental and quality standards are on a best
endeavours basis.

42. Another notable feature of this section is its developmeigipevation provisions, which
provide detailed and specific goals for cooperation in the sector. The Parties have agreed to
start work on a noexhaustive list of areas, including capacity buidpfor environmental
management, the development of intefloesed marketing strategies for small and medium
sized tourism enterprises, as well as the upgrading of national accounts systems with a view
to facilitating the introduction of tourism satell@ecounts at the regional and local level.

43. As noted above, the EC proposal to ESA contains no regulatory disciplines for tourism.
Given the importance of the industry for ESA members, and its great potential for growth,
we suggest that thaclusion of swch disciplines should be an ESA objectiven the
negotiations.

2. Telecommunications Services

44. Section 4 on Telecommunications Servicelsased upon the GATS Reference Paper
and like the Reference Paper, it covers only basic telecommunications servicksy A
services l i st ed by the WTO among AOt-her 0 b
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Cariforum EPA coverage; these include teleconferencing and paging services, for example.
The main effect of this chapter thereforeasextendto those Cariforum signataies which

have not already accepted them the disciplines of the Reference Paper on the basic
services listed in Article 95:2. The GATS Annex on Telecommunications is an integral part

of the Agreement and is binding on all WTO Members. However, accep@inthe
Reference Paper is a voluntary specific commitment. Almost all Members which have made
commitments on telecommunications have accepted it, because it is generally accepted that
such undertakings are necessary to give effect to market accesstwamisiin basic
telecommunications. These disciplines are intended to ensure fair competition between
foreign investors in telecoms services and incumbent major suppliers (which in developing
countries have often been foreigwned monopolies). A numbef developing countries
made such commitments unilaterally, after the end of the 1997 negotiations on basic
telecommunications (a unique occurrence in GATT/WTO history) because they wished to
promote FDI in the sector.

45. The EGCariforum EPA containeertain additions to the Reference Paper:

e Regulatory authorityAr t i cl e 95 requires regulatory
empoweredo to regulate the sector and th
process for suppliers affected by a decision of thelag¢gry authority.

e Authorisation to provide telecommunications servicésticle 96 provides that
provision of telecommunications services
foll owing mere notification. A slofi cence
attributions of numbers and frequencies. Licence fees are not permitted to exceed
administrative costs.

e Interconnectionl n addition to reiterating the Ref
Article 98 states that all authorised suppliers of miemunications services have the
right to negotiate interconnection agreements, in principle on a commercial basis,
with other providers of publicly available telecommunications networks and services.
We understand that this provision, which applies bottiotminant and ncdominant
suppliers, is intended to obviate problems arising from refusal to provide
interconnection, which have particularly affected some developing countries.

e Universal service While the Parties retain their right to maintain anydkiaf
uni ver sal service obligation, t he Referel
agreement that al/l suppliers Ashoul do be
designation of universal service providers should be efficientdiemmiminatory and
transparent and that a process should be established to consider where necessary
whether the universal service obligation is an unfair burden on designated suppliers.

46. TheEC proposal to the ESAincludes a chapter on telecommunications servideshw

is largely identical to the corresponding chapter in the@&@dforum EPA. As with
Cariforum, the effect of including such a chapter in the Agreement would be to extend to
those ESA countries which have not yet accepted them the disciplines of th8 GA
Reference Paper on basic telecommunications services. In considering whether such
obligations should be accepted, ESA members may wish to clarify the implications of those
provisions in the E€ariforum EPA which go beyond the Reference Paper diseglihhey

may also wish to assess the administrative and regulatory burden which acceptance of these
obligations would entail and where appropriate seek technical assistance in meeting it.
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3. Financial Services

47. The financial services section of the Hariforum EPA largely repeats the GATS

Annex on Financial Serviceswhich is already binding on all WTO Members. Key points

are that the activities of public entities such as central banks and monetary authorities are not
covered, since they are definedasnotbeg ser vi ce suppliers- and
outo giving the status of a gener al e-xcepti
affirmed. A provision which does not derive from the Annex requires the Parties to permit
suppliers of the ther Party to supply any new financial service which they allow to be
provided in their own markets. This derives from the Understanding on financial services,
which is a voluntary undertaking like the telecommunications Reference Paper. The EC
CariforumEPAGs obligations apply to financi al S
Agreement.

48. The EC proposal to the ESAon financial services is largely identical to the Cariforum
text, with one significant-emdaduannimed tocAr t i c |
ensure that internationally agreed standards for regulation and supervision in the financial
services sector and the prevention of tax fraud and evasion are implemented and applied in

the territories of the Parties.

4. Computer Services

49. Article 88 of the ECGCariforum EPA contains an Understanding on computer and
related services which is essentiallgetailed definition of the sector It usefully specifies

that the content of a service provided by electronic means (such as banking servickesiprovi
electronically) are not themselves computer
extent that trade in computer services is |

50. The corresponding Article 19 in tHeC proposal to the ESAIs for practical purpses
identical: a list of the basic functions used to provide computer and related services has been
omitted, though paragraph 3 appears still to refer to this list.

5. Courier Services

51. The key disciplines on courier services relate to prevention etantetitive practices,

the right to maintain universal service obligations, licensing conditions and the independence

of regulatory bodies. The corresponding provisions in the EC proposal to the ESA are
identical, except thatotdernyviapepd.y tlHovviowest ail
this has any significance, since Article 89 of the-E&tiforum EPA itself defines universal

service as the permanent provision op@stal service at all points in the territory, and
therefore also appears to copestal services.

6. International Maritime Transport Services

52. The ECCar i forum EPAGs provisions on internat
Cotonou Agreement commitment to promote liberalisation of maritime transport and the
EC6s wundert atkd devglopment of aeffipigntonratitime transport services in the

ACP states with a view to increasing the participation of ACP operators in international
shipping services. The EC-Cariforum EPA marks a striking contrast to the
longstanding failure in the WTO context to agree on rules governing trade in the sector.

It provides for unrestricted access to international maritime markets on a commercial and
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nondiscriminatory basis and for national treatment for vessels of the other Party in access to
and useof ports and auxiliary services, and in other key services. Maritime service suppliers
of each Party are permitted to establish commercial presence in the other Party on a national
treatment basis. The definition of maritime services includes maitial servicesi a
provision which was proposed without success in the GATS negotiations on maritime
services.

53. The provisions on maritime transport in 8€ proposal to the ESAare identical.

7. Electronic Commerce

54. The EGCariforum EPA provides for cooperatiom the form of acontinuing dialogue

on the regulation of electronic commerddowever it also includes a significant binding
commitment.i t i s agreed that nAdeliveries by el ect
provision of servi clkejsectwhti @« hc wAtmrAadies thust iseus 0
commit themselves not to apply customs duties to electronic commerce in the future. No
country does so at present. In the WTO there has been a voluntary standstill or moratorium

on the application of customstdi es t o fAel ectronic transmi ss
renewed in 2006 until the next Ministerial Conference, but Members have not agreed
proposals to make the standstill permanent and binding. It is not clear whether the
application of customs duties étectronic transmissions will become possible in practice.

55. The provisions on electronic commerce in H@ proposal are identical.

E. Cooperation and Capacity Building

56. Chapter 7 addresses the role of technical cooperation and capacity building in achieving
the serviceselated objectives of the ECariforum EPA. It requires the parties to
cooperate, including through support for technical assistance, training and capacity building,
in six areas (i) improving the ability of Cariforum suppliers to meet EQuiations and
standards; (ii) improving the export capacity of Cariforum suppliers, particularly in respect of
tourism and cultural services, small and medaired enterprises and mutual recognition;

(iin) facilitating dialogue between Cariforum and EQwee suppliers; (iv) addressing quality

and standards in sectors where Cariforum has undertaken commitments under the
Agreement; (v) developing and implementing regulatory regimes at regional level and
individual state level for sectors where commitmdrase been made; and (vi) establishing
mechanisms for promoting investment and joint ventures between services suppliers and
investment agencies of the Parties.

57. Although they do not stipulate particular time frames or commit specific amounts of
funds, thegoals expressed in the Article are clear and if properly implemented, could be of
real assistanc® Cariforum services suppliers, particularly in respect of developing export
capacity, investment promotion, quality and standards and assistance witlvelaphent

of regulatory regimes. The latter could be of particular interest to the ESA states, who in the
WTO negotiations have pointed to lack of adequate regulation in services sectors as a barrier
to scheduling commitments on trade liberalisation.
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F.  Specific Commitments and Reservations under the EC
Cariforum EPA

58. As the EC and Cariforum States are bound by their GATS schedules, commitments in
theEGCar i forum EPA are significant to the ext ¢
obligations. We ave not undertaken an exhaustive analysis of specific commitments made

by the EC and the Cariforum States in the EPA, but are able to offer the following comments

on the extent to which the outcome represents an advance on GATS schedules and offers.

G. Overview of the ECO6s Commitments

1. Commercial Presence

59. The EC has schedulespecific commitmentson investment in business services,
communications services, construction and related engineering services, distribution services,
privately funded education servigesnvironmental services, financial services, privately
funded health services and social services, tourism, transport and new services not included
elsewhereThe commercial presence schedule contains a numbeorafontal limitations,

some of which apglon a Communitgwide basis while others apply only to specific member
States. Such limitations relate to real estate, public utilities and types of establishment, as
well as investment in certain geographical zones. A number of restrictions on commercial
presence in thlealth services sectowhich the EC maintained in its revised GATS offer
have been removed in the E&riforum EPA. In respect girivatelyfunded education
services the EGCar i forum EPA features marginal i mpt
commitments.

2. CrossiBorder Trade in Services

60. The ECO6s ¢ ommildonter trades in senvicex applyste the same range of
activities liberalised in its commercial presence schedule. These are subject to only one
horizontal restriction, relating to élacquisition of real estate which was inscribed by over

half of the 27 EC Members.

3. Movement of Natural Persons

61. T h e Bpédfiscommitmentson the temporary entry and stay of key personnel and
graduate trainees were made in the areas of businessesergonstruction, distribution,
education (only privately funded services ), financial services, health (only privately funded
services), tourism, recreational and transport services. In the latter sector, such commitments
are made in air and road trangpipeline transport for goods other than fuel and a number
of services auxiliary to transport. A few EC member states have schduiedntal
restrictions linked to the maintenance of economic needs tests, the scope nfargoaate
transferees andnanaging directors and auditors. The EC as a whole also inscribed a
limitation on recognition, stating that admission to practice a regulated professional service
in one EC Member State does not grant Cariforum service providers the right to practice in
another Member State.

62. On contractual service suppliers (CSS) and independent professionals (IPf)e EC
has made unilateral commitments to admit Cariforum services suppliers. The EC has made
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commitments in 29 subectors for CSS in business services, education, environmental
services, tourism and entertainment services. In addition, it has granted market access for IPs

in 11 subsectors in the business services sector. The EC has inscribed two main types of
horizantal limitations in relation to the above categories, namely transitional periods and
recognition requirements. As in the EC6s WTC
the EGQ15, commitments for Cyprus, Czech Republic, Estonia, Hungary, Laftnaania,

Malta, Poland, Slovakia and Sloveniawill enter into force on January 1st, 2011 and on

January 1, 2014 for Bulgaria and Romania. As in the case of key personnel and graduate
trainees, the EC inserted a limitation on recognition.

H. OverviewofCa r i f o Commibnents

63. As noted earlier, the Cariforum States scheduled their commitments tradienal
GATS format, using only one schedule for all commitments in accordance with Articles 69,
78, 81 and 83.

64. On crosgborder trade in services commitments were made on professional services,
communications services, construction and related engineering services, distribution,
education, environmental services, financial services, health related and social services,
tourism and travatelated services, transport services and new services not included

el sewher e. A horizont al l i mitation was sche
obligation with respect to subsidies and grants, notwithstanding the exclissoihsadies

from the coverage of this Title in Article 60. In addition, Jamaica and Belize have further
limited the application of the national treatment obligation as it applies to subsidies and
grants, particularly in sectors deemed to exhibit publiodgmr universal access
characteristics, such as public health and education services. The latter were the only two

Cariforum limitations scheduled on the crissder supply of services.

65. With the exception of Antigua and Suriname, all Cariforum States inscribed horizontal
restrictions oncommercial presence Among the main limitations listed are local
incorporation and registration requirements, requirementth@®umacquisition of real estate,
reservations carving out business opportunities for small and medium sized enterprises and
limitations on equity ownership.

66. All Cariforum States inscribed a market access restriction otethgorary movement

of natural persons, permitting only the movement of key personnel and graduate trainees
not available locally. In addition to this restriction, some countries such as Barbados and St.
Lucia added labour market and/or economic needs tests. Other countries listedrismym
licensing and registration requirements.

l. GATS-plus Elements of Liberalisation in the EGCariforum
EPA

67. The EGCariforum EPA outcome on trade in services is, as one would expect given the
time that has passed since BreiguayRound, aconsiderableimprovement on the existing
GATS schedulesof both parties. The EC has made commitments on more than 90% of the
W/120 list of services sectors used in GATS negotiafiorihe Cariforum States, which are

3 The Services Sectoral Classification List (MTN.GNS/W/120) is included in Annex II.
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divided into lesser and more developed memBefsase undertaken to reach levels of
commitments of 65% and 75% of the W/120 list respectively. We summarise the extent of
GATS-plus liberalisation by the EC in each mode of supply and for Cariforum, in respect of
three key sectors: financial services, tefamunications services and tourism services.

1. AGATSl uso Liberalisation by the EC

68. T h e E CG@asforttn(EPA schedulanproves again on its latest WTO offey but
to varying degrees depending on the mode of supply

69. In Mode 1, commitments have not advancid beyond the WTO revised offer and
many EC members have either left sectors or subsectors unbound or maintained reservations.

70. In Mode 2, where supply is subject to relatively few restrictive measunasyexisting
commitments have been extended to noostll Member States.

71. In respect oMode 3, commitments in many sectors have been extended to more EC
Member States, and many nationality requirements, some residency requirements and
limitations on juridical form have been removed. In some sectorsawhe EC has used the

WTO negotiations as a means of locking into place sectoral directives, such as postal and
courier services and cQanfgountERA consnetments re@icate t h e
its WTO revised offer and remove all restrictions Comityawide. Other sectors continue

to show varying l evel s of l i beralisati on k
commitments in such sectors are more liberal than the WTO revised offer, as certain
countries such as Austria, Cyprus, Malta, Portugal aodesia have removed some or all of

their national horizontal restrictions. These include authorisation requirements for economic
activities, legal form requirements, foreign equity limitations and minimum capital
requirements.

72. In Mode 4, Movement of Nattal Persons, the commitments made by the EC to
Cariforum are &lear improvementover its revised GATS offer, and therefore a substantial
improvement on its current commitments under the GATS. The EC has improved on its
WTO revised offer in respect ofely personnel and graduate trainees, although these
commitments remain heavily conditioned by horizontal measures and economic needs tests.
Sectors in which Mode 4 limitations are most common include professional services (such as
legal advisory services, meal and dental services, rental/leasing services relating to
personal and household goods, security services and duplicating services), tourist guide
services, and services auxiliary to maritime transport. In its revised WTO offer the EC
included indivdual lists of subsectors to which the commitments on Contractual services
suppliers and independent professional apply respectively, with the IP commitments
applying to only six subsectors. In the Hariforum EPA several additional sectors,
including veerinary, medical, market research and polling, chef de cuisine and fashion
model services, have been added, so that in all 11 subsectors have been opened to IPs. There
are no major horizontal restrictions for CSS and IPs apart from the transitional @seasur
governing the dates when the commitments of newer EC members enter into force; notably,
there are no horizontal quotas on entry. However, economic needs tests will continue to

apply and some countries have left specificisettors unbound. Overalhdre appears to
have been a significant gain for the Cariforum States in this mode of supply.

*¥ Barbados, Guyana, Jamaica, Suriname, Trinidad and Tobago.
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2. AGATS uso Liberalisation by Carifor

73. The following briefly -mlsse®sleisbadrhal idssagtrieaen
made by Cariforum States in && sectors; financial services, telecommunications services
and tourism services.

a) Financial Services

74. All Cariforum states except Belize have made GATS commitments and/or DDA offers
on financial services. Five members have made initial offers in the Ralnad, all of which

are in the suisector of All Insurance and insurance related Services (CPC 812*). In total
the Cariforum States have madd GATS commitments or DDA offerson financial
services 23 of which are in insurance servicessadbors andhe remainder in banking and
other financial services stgectors®

75. In the EGCariforum EPA, all Cariforum States have made commitments on financial
services with a total of83 commitments across 21 subectors There is considerable
variation in the nmber of subsectors on which countries have made commitments, ranging
from the Dominican Republic (15) to Belize (1), but nonetheless, the total is almost double
that of existing GATS commitments and DDA offéfs.

b) Telecommunications Services

76. Like financial services, telecommunication services is a sector in which all Cariforum
States with the exception of Haiti have made either GATS commitments or DDA offers.
This high level of commitment is replicated in the-E@riforum EPA. It appears that EPA
commitmerts in this sectobroadly mirror those already made or offeredin the WTO
negotiations, with all states other than Haiti offering substantial commitments. For example,
St Kitts and Nevis have made commitments on 27 subsectors, while Barbados, Grenada and
Jamaica have covered 24 subsectors. The range of limitations included in-@erit6@um

EPA schedule remains very similar to that offered or committed in GATS schétlules.

C) Tourism Services

77. Twelve Cariforum States have existing GATS commitments in Touasth Related
Travel Services, and Trinidad and Tobago has offered additional commitments on six
subsectors in the DDA. In total, the Cariforum States have @@d#ers or commitments

on subsectors of Tourism. These include 8 on Hotels and Restaueavit&s (CPC 641

643) 7 on Travel Agencies and Tour Operator Services (CPC1744¥2) and 4 each on
Hotel Development and Hotel Management. (Other serviées).

78. The 13 Cariforum States who have submitted schedules oCd&itbrum EPA
commitments havall included commitments on tourism On Hotel and Restaurant
Services, 22 commitments have been made across the 3 subsectors. On Travel Agencies and

% 44 is the total number of commitments made by different Cariforum countries in the various subsectors of
financialservices

% Cariforum EPA and beyond: Recommendations for negotiations on Services and Trade Related Issues in
EPAs 2008, p 20. Working paper commissioned by German Federal Ministry of Economic Cooperation and

Development.

*"1d., p. 21.

*#1d., p: 22.
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Tour Operator Services, 5 commitments have been scheduled and 1 on Tourist Guide
Services (CPC 7472). Afueghr 3 commi t ments have been sche
Serviceso of Hot el Devel opment and Hot el Ma 1
on Marina Services and 11 on Spa Services. This amounts to sevdd 66mmitments and

is a considerable advanoa current commitments by the region in this sector in the WTO
negotiations.

V. CONCLUSION: ISSUES FOR CONSIDERATION AR ISING FROM THE EC -
CARIFORUM EPA

79. Since the framework of the ECariforum EPA is replicated to a very large extent in the

EC proposal tolte ESA countries it is clear that a similar outcome, as far as services are
concerned, could be attained in an EPA between the EC and ESA, if the ESA countries wish
it. We suggest that in considering such an outcomé#otlmving elementsshould be borne

in mind:

e The Title on Trade in Services andcBmmerce is a relatively small part of a much
wider agreement. The major value of the-E@riforum EPA for Cariforum countries
appears to lie in itprovisions for development cooperation and fundingn pursut
of agreed and specified development priorities, and this is likely to be true also for an
ESA agreement. It should be a prime objective of ESA negotiators to ensure that
development commitments at least as substantive as these are secured from the EC.

e The EC has accepted from Cariforum countries masgehing commitments on
services less extensive than its own, and has recognized that lower levels of
commitment should be expected from the smaller and less developed Cariforum
States. The same prinagsl should apply to an ESA agreement, which should also
take into account that service industries and regulatory systems in some countries of
the region are less developed than in Cariforum Members. prineiple of
asymmetric liberalisation is particulary relevant to this negotiation.

e However, theCariforum countries have made an important concession which is
not reciprocated by the EC This is the undertaking in their services schedule to
maintain, as far as EC services, service suppliers, investoandercial presences
are concerned, the current level of market access and national treatment on
uncommitted services. It is the most -faaching commitment made by the
Cariforum countries on services and considerably extends their obligations under the
EC-Cariforum EPA.

e The Cariforum countries have not used th
scheduledtheir services commitments according to GA&TS methodology ESA
countries may also prefer to retain the GATS format in which commitments and
limitations on all modes of supply are inscribed in a single schedule. This has the
advantages of familiarity and that comparison between existing GATS commitments
and new commitments undertaken in the EPA can be done more easily. This may be
important, sige the basis of all commitments in the EPA is the existing GATS
commitments of the Parties.

e Theprinciple of deferred liberalisation or pre-commitment has been used by both

Parties to the E€ariforum Agreement. Certain commitments will enter into force
for ten EC Member States only in 2011 and for two more only in 2014. Some
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Cariforum States have deferred the implementation of a number of commitments until
2016, 2018, 2020 or other specified dates. The principle of deferred liberalisation has
thereforebeen established. It has also been used, mainly by developing countries, in
the WTO negotiations on telecommunications and financial services. Such
precommitments have been made where domestic industries are thought to need time
to adjust to impendingofeign competition and where regulators need time to put
regulatory reforms in place. In both cases it is important, if adjustment and reform are
to be seriously undertaken, that these operators should know that the deadline for
liberalisation is real. fis is the value of the precommitment. ESA countries should
consider the possibility of committing to liberalisation at a stated future date in sectors
where time is needed for the regulatory system to be finalised or for domestic
suppliers to adjust.

The exclusion of subsidiesrom the coverage of the ECariforum EPA preserves a
policy optioni to subsidize national suppliers of committed serviceshich has

been closed in the GATS. However, the EC has always preserved this option through
a horizontalimitation in its GATS schedule by which subsidies are carved out from
its commitments, and presumably will maintain it in an EPA. In considering whether
to accept this exclusion, ESA countries will be aware that their own ability to

subsidizeisof coues f ar more | imited than the ECO6s.
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CHAPTER 4

MANAGING THE NEGOTIA TING PROCESS: ISSUESFOR
CONSIDERATION

l. INTRODUCTION

1. Inthis chapter, we examine the work of preparation at the national level for negotiations

on services, in particular the definition and pri@ation of negotiating objectives, based on
economic needs and opportunities. In doing so, we are aware that preparation for the ESA
Statesd negotiation with the EC has been und
national and regional levela already well advanced. We are also aware that pressure on
resources will often limit the extent of consultation and other preparatory work which can be
carried out. The content of this chapter should therefore be viewgehagal guidanceon

the prejratory phase rather than a prescription to be rigidly followed.

Il. THE FOUR KEY PHASES IN SERVICES NEGOTIAT IONS

2. Guidelines for the negotiationof EPAs have been laid down at the highest level, by
ACP Trade and Fi n @aGRGiddihesnforletNegotstion of Econbnac
Part ner s hi pwhislgwee egreed dn 2D June 2002 and confirmed by the ACP
Council on 27 June 2002. In respect of services, the stated objectives are:

ATo strengthen the capacity, euntries io the supply ofand c o
services of export interest to them, in particular labour, business, distribution, financial, tourism,
cultural and construction and related engineering services, air transport and communications, among
others, with a view to inersing the value and the volume of their trade in goods and services.

To improve access to the EC of services originating in ACP countries, particularly in Mode 4
relating to the movement of natural persons.

To develop effective measures for implementatbrGATS Article IV with a view to increasing

ACP participation in world trade in services through, inter alia, access to technology; access to
distribution channels and information networks; and the liberalisation of market access in sectors and
modes ofsupply of export interest to the ACE.

3. Within these parameters the national and regional objectives for any specific negotiation
must be elaborated through consultations among the governments concerned. In a
negotiation involving a large region such &® tESA clarity in the definition of shared
objectives is particularly important. Preparations for services negotiations can be viewed as
falling into four key phases (i) Defining negotiating objectives; (i) Mapping the
domestic services regime; (iii) ©nsulting the stakeholders; (iv) Engaging the
regulators. These phases are not necessarily sequential, since each will inform the others.

9 ACP/61/056/02[FINAL], page 12, available at
?Ottp://trade.ec.Europa.EC/docIib/docs/2006/september/tradoc_130235.pdf
Id.
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A. Defining Negotiating Objectives: Negotiations Begin at Home

4. The definition of negotiating objectives, both offensaved defensive, is an essential
first step in any negotiation. Without a clear idea at the beginning of what the end result
should look like, it will be difficult to formulate meaningful requests, determine the
parameters of a suitable offer or assessthdrea useful outcome has been achieved. This
requires aclear picture of national services trade interests and of import, export and
investment flows on the basis of available statistical data and consultations with industry.

5. The identification of offensive export interests requires knowledge of the export
capacity of domestic industries and of bar i
objectives, however, should not be defined only in terms of export interests; the greatest
benefits of servicesdde for many countries may derive from the importation of efficient and
competitive services.

6. The identification ofdefensiveinterests requires understanding of the national strategy
for development of the service sector and of industries needing supperbtection. In

order to ensure that legitimate defensive interests are secured when market access
commitments are made, a survey of the national domestic regulatory framework for services,
covering all relevant sectors, to identify all measures afifganarket access and national
treatment is an essential element of the preparatory process.

7. It is indispensable, in order to plan the negotiation and judge its protwedsfine
specific objectivesat the technical level. These should cover:

(i) the framework of rules to be established by the Agreement, including its coverage,
general regulatory disciplines and the structure of commitments; In the EPA in
particular this involves agreement on the range of sectors to be subject to specific
regulatory @sciplines;

(i) the market-opening commitmentsto be sought from the negotiating partner, both
in respect of Ahori zontal 0 measures affec
export importance;

(i) the economic advantagese.g.in terms of inwardnvestment, local employment,
access to technology and assistance in capacity building, to be derived from
commitments on the supply of services in the home market.

8. ESA countries, both individually and as a group, will certainly have considered their
specfic objectives for an EPA with the EC, and we are not in a position to offer advice on
the export interests and objectives of individual Members. However, on general principles
and on the basis of examination of the-E@riforum EPA and the framework pragal put
forward by the EC to ESA it is possible to suggest a number of objectives which should be
relevant for ESA as a whole. Such a list appeaBoml
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Sectors and Modes of Supply

Box 1: Examples of Potential Specific Objectives for COMESA in the EPA Negotiation

Ensue t hat the EPAG6s chapter on regul atory
COMESA such as tourism and achieves a level of support and technical assistance in
sectors at least equivalent to the-E@riforum outcome;

Ensure that d@plines on antcompetitive practices effectively address any competition is
affecting exports to EC markets, as well as the needs of EC suppliers competing with mon
former monopoly suppliers in COMESA markets;

Consider the exclusion of subid from the coverage of the services title, as in the-
Cariforum EPA;

Negotiate appropriate provisions on specific, targeted and effective technical assistar
development cooperation for services trade, based on ttaE@rum outcome;

Use the IPA as an opportunity to secure pledges of EC assistance with the developn
regulatory frameworks, quality standards and investment promotion in key sectors, part
core infrastructural sectors such as telecommunications, transport, postaldedsayvices an
financial services;

Secure agreement to cooperate on and promote mutual recognition as peChef@Gm EPA.

Secure the extension to ESA countries of cultural cooperation and support on terms si
those of the Protocol on Cutl Cooperation in the ECariforum EPA.

Utilise market access commitments in the home market above all as a means to generate
promote competition and efficiency. Commitments can be made subject to conditions
example the transfer of technology, the employment of a minimum proportion of local per
and the provision of technical assistance and training.

Secure the EC6s agreement to use the GAT
on the basighat this scheduling approach has the advantages of familiarity, takes accc
existing preparatory work and makes easier comparison between existing GATS comm
the basis for the negotiation, and new
agreement to producing a GATS for mat it
comparisons.

Understand clearly the implications of agreeing to a standstill provision on uncommitted ¢
such as that included by Cariforum in its scheddlecmmitments, before undertaking such
commitment in the services schedule.

Understand clearly the administrative and regulatory implications of accepting the discipl
the GATS Reference Paper on basic telecommunications before undertaking thisoemh

Secure commitments from the EC on Mode 4 which are of at least equal value to those
with Cariforum, particularly in relation to contractual service suppliers and indepe
professionals, and seek the extension of Mode 4 commitmentsKileshor less highhgualified
workers.
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B. Mapping the Domestic Services Regime

9. In order to negotiate effectively on services trade liberalisation, negotiators must have an
accurate picture of their own domestic regulatory environment. In particutaessential to

identify all market access and national treatment restrictionsin any sector in which
commitments are to be made, in order that the necessary limitations can be scheduled for any
such measures which are to be retained. Failure to ddalsisoccasionally resulted in
countries finding themselves in breach of their own commitments as soon as they come into
force.

10. Developing the necessary database of market access and national treatment restrictions
in the domestic regime requires the acteggagement of government departments and
agencies with regulatory and supervisory oversight of services sectors. In this respect, the
ESA Member States have already undertaken
individual services regimes in the vergluable COMESA Regional Assessment of Trade

in Servicesexercise of 2006. The exercise examined measures affecting trade in services in
all modes, identifying those which limit market access and national treatment and
categorising them into horizontah@ sectoral limitations on market access and national
treatment according to GATS Atrticles XVI and XVII.

11. The regulatory map generated by this exercise is extensive and has gone far towards
providing a full picture of measures affecting market access atidnabtreatment. In
preparing schedules of commitments on this basis, however, it should be ensurechthat (i)
measures were overlooketby national authorities in the preparation of the Assessment; and
(i) any new restrictive measuresintroduced sincehe Assessment are included in the
database.

12. To assist in updating the material to reflect any regulatory developments since 2006, a
checklist of restrictive measuress provided inBox 2 This is not an exhaustive list of
guestions; the range of possillimitations is vast. But it contains many of the typical
categories of limitations appearing in GATS schedules. If measures of these kinds exist in a
sector where it is intended to make commitments, and if it is intended to retain the measures,
appropride limitations on market access and/or national treatment must be scheduled. Taxes
and price control measures, as domestic regulatory measures, should not be scheduled unless
they discriminate against foreign services or suppliers. Customs duties ar simaifges on

goods imported for use in providing a service should also not be scheduled: they fall under
GATT, not GATS. Restrictions on international payments and transfers of funds by foreign
suppliers of committed services are prohibited by GATS AxtXl and could not be
maintained as scheduled limitations.
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Box 2: Checklist of possible traderestrictive measures

Measures  affectin e Are there restrictions on new entry to any given service? Hadhey affect
market access an all new entrants or specifically foreign service suppliers? Is there a lin
national treatment i the number of suppliers, national or foreign, allowed in any sector?
general e Are there monopoly providers, public or private, or exclusive service sup
in the sens of GATS Atrticle VIII, of any services within a committed sedta
e.g.delivery of mail below a stated weight?

o Are there restrictions on the purchase of land or real estate by natior
foreigners?

e Is entry to any sector subject to an economic nesst?

e Are there subsidies which are reserved to nationals?

Measures  affectin¢ e Are there services which may not be provided on a dyosger basis (i.e
crossborder supply  without a commercial presence in the market) or on which thenestrictions
(Modes 1 and 2) on crosshorder supply?

e Are there restrictions on the purchase abroad of any services by cons
(firms or individuals) such as limitations on insurance portability or use at
of education grants?

o Are there any restrictions on the @l®nic transmission of services?

Measures  affecting e Is foreign ownership of service providers in any sector subject to a fo

commercial presenc,  equity limit?

(Mode 3) o Are there restrictions on the legal form of commercial presence by foreig
such as a joint venture requirement or a requirement for local incorporatig

e Are there services that are not open to loeadiiablished foreign suppliers b
are open to nationals?

o Are foreign established operators subject to requirements such as toual
and training of employees, or transfer of technology?

Measures  affectin¢ ¢ Are there residency or nationality requirements for personnel employe

movement of naturg locally established foreign service suppliers?

persons (Mode 4) e Are there limitson the number of foreign personnel that can be employed
locally-established services supplier?

e Are there economic needs tests for particular categories of natural p
entering the country to supply services?

Measures relating t{ ¢ Do foreign services suppliers require licenses to supply given services?
licensing are they subject to additional or different licensing or qualification condi
from domestic suppliers?

13. Having established what barriers to trade exist in the domestic miaiikatecessary to
askwhether and why they should be retained What policy objective is served by these
measures? Who benefits from the protection provided and who loses? The costs and
benefits of protection and trade liberalisation commitments sHmildonsidered first from

the viewpoint of the national economy and national consumers, only secondarily as issues in
negotiation with trading partners.
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C. Consulting Stakeholders: Talking to Services Suppliers and
Civil Society

1. Why Consult?

14. The inevitable coplexity of services negotiations is aggravated by the difficulty of
obtaining upto-date and reliable statistics about trade, about who is engaged in it, and about
its importance to economies. All countries suffer from this statistical deficit, butait is
particular problem for developing countries. It means that negotiators must often rely on
information obtained directly from service suppliers and other stakeholders in crafting their
requests to trading partners. Such consultations are often theeffeative means for
negotiators to obtain information about the barriers to exports to foreign markets which
should be targets for liberalisation. Consultation groups should be kept in being during
negotiations to provide continuous input on developmiartse negotiation.

15. Consultations with service industries and trade associations serve two major purposes:
First, they inform negotiators abowhich suppliers are exporting what services to which
markets, in which modes of supply, and what barriers theyre facing Secondly, they

inform both negotiators and exporters aboutithgiers exporters face in key marketsand

how the negotiation can address them. Services exporters are often unaware that barriers
they face in foreign markets are trade measwigich can be addressed and removed through
negotiation, because they are not familiar with the comprehensive definition of trade in
services which has been internationally accepted since the negotiation of the GATS, or with
the wideranging obligations fogovernments. Consultations enable governments to explain
how negotiations can assist exporters by removing barriers to export markets and by securing
the provision of technical assistance and other forms of development cooperation.

16. Consultations clafy the role of services imports in the domestic econoB®grvices
imports are a vital input to virtually all economies. Consultation with user industries will
assist negotiators in assessing whether it is appropriate to liberalise or bind marketoaccess t
promote the supply of necessary imported services.

17. Consultations allow negotiators to assess likely reactions to liberalisatitxporters,
importers and domestic suppliers will all be affected by changes in the business and
regulatory environment raling from a trade negotiation. Consultations with affected
stakeholders will assist negotiators to identify both positive and negatpects arising

from various liberalisation approachesand to be aware of potentially contentious issues
before they dvelop into political problems.

2. Who Should Be Consulted?

18. The groups included in domestic consultations vary from country to country, depending
on the level of public interest in negotiations, but at least the following groups of domestic
stakeholders (iaddition to government agencies) should be consulted:

a) Services Suppliers

19. These should include small and medium enterprises as well as large exporting firms,
services importers and locally established foreign suppliers. Government agencies that
provide sevices on a commercial basis, such as for example, courier services, should also be
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included. Trade and industry organisations can assist negotiators in consulting their
membership and are generally wiellormed about issues confronting services sectors.

b) Consumers and Industrial Users of Services

20. The most important interests at stake in services negotiations are those of the users of
services, both in the general public and in downstream industries which depend on the
availability of efficient and conmtitive service inputs. Given the importance of the services
sector as an employer in national economies, trade unions and other forms of worker
representation should also be included in dialogue.

C) Regulatory Bodies

21. Often regulatory bodies are governmegercies; however, in many countries a number

of services, professional services in particular, arersglilating or have powers delegated

to them to regulate professions and educate and licence practitioners. These groups may
have a particular role in&A negotiations with the EC in respect of development assistance
for the improvement of regulatory frameworks.

D. Engaging the Regulators: IntraGovernmental Consultations

1. The Need for Intra-Governmental Coordination and
Understanding

22. Trade negotiations amten controversial, and this has been true of the negotiations for
EPAs between the ACP countries and the EC. It is all the more necessary that there should
be aunified position inside the administrationsconducting the negotiatiorisa common
understading of the parameters and a common commitment to the agreed objectives.

23. Many negotiators have found that the most arduous part of negotiations on services is
not with their foreign counterparts but with their colleagues in governinapecifically,

with the officials responsible for the regulation of services under negotiation. The
involvement of the regulators is vitally important In the negotiation of the GATS
Reference Paper on Telecommunications, for example, a successful outcome would have
been mpossible without early and continuous involvement of regulatory experts. Other
negotiations have failed or disappointed because regulators have been consulted too late, and
have reacted defensively to what they saw as a distraction from or a thregit frithary
domestic responsibilities.

24. Support for and active engagement in negotiations should therefore be sought from
relevant agencies at an early stage on t he basis of the Govern
overall orientation and objectives of the negton. The objective is to ensure that
government agencies are committed to the process and will have the same interest as the
trade ministry in its eventual success. It will also mean that trade officials are properly
informed about the regulation dfe services they are dealing with, and the reasons for it.
Where liberalisation or regulatory reform is envisaged, the regulators should be best qualified
to assess its likely impact and advise on its implementation and timing. They must in any
case beprepared in good time for the action they would need to take to put reform or
liberalisation commitments into effect, and this is best achieved by their participation in
crafting the commitments.
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25. To the extent possible, therefore, the agencies with regulabr supervisory
responsibility for key sectors should bepresented in the negotiating team. Their
presence also has the incidental but not negligible benefit of protecting trade negotiators
against potential accusations that they have negotiated nin uatransparent or
unrepresentative manner.

26. A unified national approach to negotiations on one sector, for example education, might
include consultations with and continuing involvement of the following:

e Foreign and/or Trade Ministry representativesi€éasl or coordinating agency);
e Education Ministry representatives (specialist agency);

¢ Immigration Ministry representatives (on questions of movement of students and
teachers and education administrators);

e Representatives from public sector educationaitutgins (i.e. University officials);

¢ Industry (private sector education providers) and other stakeholder groups (teacher
unions, student representatives).
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CHAPTER 5

FORMULATING REQUESTS AND OFFERS

l. THE REQUEST-OFFER PROCESS

1. There isno prescribed or universal fouta for the conduct of requestfer negotiations,

either in terms of the procedures to be followed or the formatting of requests and offers. In
RTA negotiations these processes, particularly the timing of submission of requests and
offers, will need to b agreed between the parties. Normally a reepfést process will not

begin until the framework of rules for the agreement has been agreed, at least in outline. In
an agreement such as the -E@riforum EPA the framework contains important
commitments # both sides, and also conditions the way in which the specific commitments
of the EC on services are scheduled. This is likely to be true for the EC/ESA agreement also.
The ESA and the EC have agreed to develop jointly a draft of the framework agresmaent

the availability of this draft will be valuable to the negotiators as they prepare national
positions. It is of course possible for negotiations on finalisation of the framework and on
specific commitments to proceed in tandem.

2. Negotiations on seiwes in theNTO have broadly followed thiollowing steps

(i) Negotiation of rules framework and agreement on date for the exchange of initial
requests;

(i) Submission of initial requests;

(iif) Meeting or meetings to discuss initial requests;

(iv) Submission of initial offers;

(v) Meeting or meetings to discuss offers and any subsequent/additional requests;
(vi) Exchanges of revised or final offers;

(vii) Agreement on final schedules of commitments;

(viii) Verification of final schedules.

3. This has alsobeen the pattern of many RTAs It is not obligatory however; some
negotiations have begun with exchanges of initial offers. But it is normal and we believe
most helpful for the presentation of requests to precede the submission of offers; it obliges
the parties at the outset to define their offensive interests and to understand the existing
commitments of the other party. But it is important in any negotiation for the sequence to be
agreed and understood by both sides. In negotiations between devahapeeveloping
countries it is also important that the procedures take account of the likely disparity in
available resources. The tabling of initial requests need not be done simultaneously by the
two parties.

51



1. REQUESTS FOR COMMITM ENTS
A. The Basis for Requsts

4. The irreducible basis for the negotiation of improved market access commitments is the
existing WTO commitmentsof the parties. Th&C has stated that in negotiating EPAs it

will also implement the improved commitments it has offered in the Doha Rounadnd it

has done so in the ECariforum Agreement. It should be confirmed at the outset of the
negotiations that this will also be the starting point for further liberalisatio@vis the

ESA. If this is so, theequests of ESA countries should be foadditional liberalisation

beyond that offered in the Doha Round.We assume that their initial objective in terms of
market access will be to secure commitments no less favourable than those made to
Cariforum.

B. The Content of Requests
5. Requests for libersation can takéve forms:
(i) Requests fonew commitments on services where none have been made;

(i) Requests foremoval or alleviation of market access and national treatment
limitations in existing commitments;

(i) Requests forextensionof conmitments to modes of supply which have been left
unbound in existing commitments;

(iv) Requests forremoval or alleviation of horizontal limitations affecting all
services, such as the limitation of Mode 4 commitments to skilled or specialist workers;

(v) Requests for theemoval or alleviation of MFN exemptions®*

6. In order to identify such gaps in the commitments of the EC it is necessanglise

the EC schedule and the DDA offer This is a major exercise, but fortunately there is a
great deal of infonat i on avail abl e about the content
commitments and the DDA offer. The European Commission published an overview of the
then commitments of the EC and the requests which had been made to it by other Members
in 2004, anca summary of the DDA offer in 2008.

C. Sectoral Requests

7. Having identified relevant gaps in the EC offer, ESA countries should formulate
requests to meet their own negotiating prioritigbe services and modes of supply on which

®1 MFN exemptions as such are maintained under the GATS, and there is no provision for them in the EC
Cariforum EPA or the EC propdsa the ESA. However, in the ECariforum EPA the MFN obligation is not

extended to the movement of natural persons (Mode 4). This should be borne in mind in the negotiation of the
EC-ESA Agreement.

EC Commission, WTO Me mb eits Blédmber Stafas osimpsovet markettacces€f@ a n d
services, Consultation Document, http://trade.ec.Europa.EC/doclib/docs/2004/march/tradoc_112335.pdf;

EC Commi ssi on, Summary of the ECO6s revised services:s
http:/lec.Europa.EC/trade/issues/newround/doha_da/memo020605_en.htm
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it is hoped that improvedoenmitments will lead to increased export business. This entails
the identification of services or companies which have or may develop in future the
capability to export to Europe and which could benefit from the removal of the targeted
limitations. In obher wordsyrequests will often be generated by the problems in exporting

to the EC reported by exporters This must largely be done at national level, although
there are certainly common interests and capabilities at the regional level. The Cotonou
Agreament identifies agriority sectors business services, distribution, tourism, culture,
labour and construction and related engineering services. Given the very high cost of
transport services within and from Africa the removal of laayriers to efficient transport

to European markets should also be a high priority. (It may be, however, thaegtiaal
liberalisation and harmonisation are more important than any external barriers to efficiency.)

8. Requests are sometimes taken by their recipients msli@ation of what the requesting

side is itself prepared to offer and it is frequently the case that countries do not request
commitments in sectors or modes in which they do not wish to come under negotiating
pressure themselves. For example, in its VAR bilateral negotiations, the EC has avoided
making requests or engaging in negotiations in sectors it deems sensitive, such -as audio
visual services and education services. Howelw8A countries should certainly not be
deterred from seeking improvedcommitments in services which they are not prepared

to commit themselvesthis would be fully in accordance with the flexibility for developing
countries provided by GATS Atrticle V and the explicitly asymmetric quality of the EPA.

D. Requests Concerning Modesf Supply

1. Crossborder Supply of Services (Mode 1)

9. Any limitation on services of export interest to ESA countries, in any Mode of supply, is

a potential target for liberalization. Crelssrder supply of services is expected to increase
rapidly as a resubbf the information technology revolution. Developing countries large and
small, such as India and Barbados, have profited greatly from the outsourcing of
computerized services and the development of financial services and other services which
can be sudped electronically. Limitations orthe crossborder supply of such services
should be aarget for liberalisation. (However, successful provision of such services
depends critically on having efficient and competitive domestic telecommunications
services.)

2. Consumption of Services Abroad (Mode 2)

10. The consumption of services abroad is in most GATS schedules relatively free of
restrictions. But it should not be ignored in the identification of restrictions by the EC which
may affect trade with ESA countse For example, restrictions on the transferability of
health insurance could make it difficult for European citizens to take advantage of the highly
competitive health care services which have been developed in a number of African
countries. All EC restrictions on Mode 2 should be reviewed as potential impediments

to ESA exports.

3. Commercial Presence (Mode 3)

11. Commercial presence in the European market may be expensive and difficult for smaller
African companies to achieve. But it has the advantage #tablshment in one EC
Member confers the status of an EC company, with the same rights as an EC company in all
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Member States, provided that they operate as subsidiaries formed in accordance with the law
of a member state and have their registered offieetral administration and principal place

of business within the Community. Given the potential value of commercial presence in the
EC, any limitations which may render more difficult establishment by African companies,
particularly smaller ones, shoulde vigorously targeted. The high priority attached by
European companies to commercial presence in ESA markets adds leverage to ESA requests
for reciprocal concessions on Mode 3 by the EC.

4. Movement of Natural Persons (Mode 4)

12. Supply through Mode 4, the mewment of natural persons, should be ttighest
priority among t he modes of supply for ESA reques
the commitments made in the Efariforum EPA, improve significantly on its GATS
commitments. However, they are stillstected to relatively small categories of highly
gualified personnel. The absence of commitments, in all WTO Members, ondkilled or
unskilled workers tends to nullify the labetwst advantage of developing countries in
labourintensive services.Consideration should be given to requesting ekgension of

Mode 4 commitments to wider categories of workers Sectorspecific commitmentson

Mode 4, for workers in specific occupations, should also be requested. It is anomalous that
almost all Mode 4 @nmitments in the GATS are horizontal, when shortages of labour are
felt in many individual services.

13. In May 2006 Zambia submitted in the Doha Round, on behalf of dd&&3developed

WTO Members, lurilateral request to all other Members on the libdéisation of Mode 4.

The 9 ESA countries which are LDCs and WTO Members are therefore signatories to this
request. It is very extensive. Full national treatment commitments are sought, in an
extremely comprehensive range of service sectors and subseattiie following categories

of natural persons:

Independent Professionals
Contractual Services Suppliers
Business Visitors
Other defined categories not linked to commercial presence, i.e.
o0 Installers and servicers (of machinery and/or equipment)
0 Transporipersonnel (mainly seafarers)
o Graduate trainees (pursuing pstidy work experience)
0 Personnel performing a services contract concluded between their employer and a
government of another Member
Personalities of internationally recognised reputation
Artists, sportsmen and other public performers
o Fashion models

o O

Substantial reduction of quantitative restrictions and removal or clarification of economic
needs tests are also requested, together with general obligations on transparency concerning
all proceduresind requirements for the temporary stay of workers under Mode 4. Members
are also asked to set up facilities to recognise skills and competencies within 6 months from
the end of the Round and also to endeavour to facilitate and accelerate verification an
recognition of skills, competences and qualifications of LDC service suppliers.

14. This is themost comprehensive request on Mode 4o far submitted in the Doha

Round. Since it has already been submitted to the EC in the names of 9 ESA members it
would bethe logical and natural basis for negotiations on Mode 4 in the EPA process.
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Although it was submitted by the lead#veloped WTO Members, it does not require that the
commitments requested should apply only to them, and indeed they would be of betkefit to
developing countries. There is no reason why ESA countries as a whole should not address
such a request to the EC.

E. Formatting Requests

15. Requests may take many forms. Theranasprescribed format; most requests in

WTO negotiations have been communidad by letter. The initial requests of the EC in

the Doha Round were very simple, essentially asking for full commitments in Modes 1, 2 and

3 in specified sectors or subsectors. Other requests have been in tabular form, replicating the
GATS scheduling fonat and setting out the commitment desired on a given sector. A
number of the plurilateral requests submitt
schedul eso showing t he exact C 0o messentmle nt s S
requirement is that the request should leave no doubt as to what is being soughit has

been found extremely helpful in this respect to define the coverage of the request by
including the relevant number from thi& Central Product Classification.®®

16. Three examples of different agaiches follow:

(i) Simple Sectoral Request
Construction and Related Engineering Services (CPCHB)

Cross Border Supply (Modes 1 and 2)
A commitment without restrictions on market access and national treatment

Commercial Presence (Mode 3)
A commitmentwithout restrictions on market access and national treatment

Movement of Natural Persons (Mode 4)
A commitment without restrictions on the categories of natural person covered under the Chapter on
entry and temporary stay of natural persons for buspeg®ses.

(i) Plurilateral Request Submitted in the Doha Round on Maritime Transport

The Maritime Model Schedule remains an important tool for negotiations and represents the basis for
making commitments on maritime transport services. The requestetheévie are urged to make

new or improved commitments in accordance with the attached Maritime Model Schedule, with
particular reference to the following points:

e commitments on International Freight Transport (less cabotage) (CPC7212) Mode 1, Mode 2
and Moa 3 including but not limited to {as per Page 2 of the Maritime Model Schedule,
Section under AMaritime Transport Serviceso}:

0 elimination of cargo reservation (Mode 1)

o elimination of restrictions on foreign equity participation (Mode 3)

o elimination of regictions on the right to establish a commercial presence (MA, Mode
3)

o elimination of nationality requirements of board members (Mode 3)

%3 http://unstats.un.org/unsd/cr/registry/regcst.asp?Cl=9&Lg=1
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o elimination of any other preferential treatment (NT)

e commitments on Maritime Auxiliary Services (Modes 1, 2 & 3) inaigdbut not limited to
{as per Pages-2 of the Maritime Model Schedul e, Se
Servicesdo and as defined in the Note to the N

o elimination of restrictions on foreign equity participation (Mode 3)
o eliminationof restrictions on the right to establish a commercial presence (Mode 3)

o full commitments on consumption abroad and ctumsler supply subject to
technical feasibility (Modes 1 and 2)

e additional commitments on the access to and use of port servicesr(Bage 1 of the
Maritime Model Schedule under the Additional Commitments column)

e additional commitments on the access to and use of services necessary for the conduct of
multimodal transport operations {as per Page 5 of the Maritime Model Schedule urider No
to the Schedule}

¢ elimination of MFN exemptions

(i) Plurilateral Request on Financial Services

Definitions Use the agreed definitions in the GATS Annex on Financial Services for scheduling
commitments (see attachment).

Mode 1 undertake commitmentsif marine, aviation and transport insurance; reinsurance; insurance
intermediation, insurance auxiliary services; financial advisory services and financial information
and data processing services.

Mode 2 undertake commitments for marine, aviation andgpart insurance; reinsurance; insurance
intermediation, insurance auxiliary services; and all-insnrance financial services (subsectors v
XVi).

Modes 1 and 2there can be advantages of additional liberalisation, especially where the consuming
agent issophisticated, for example, an institutional consumer of securities services.

Mode 3 for all financial services sectors, undertake commitments encompassing rights to establish
new and acquire existing companies, in the form of whmlyed subsidiariegpint ventures and
branches.

Modes 1, 2 and :3remove discrimination between domestic and foreign suppliers regarding
application of laws and regulations ("national treatment").

Modes 1, 2 and:3emove limitations such as monopolies, numerical quotas@aromic needs tests
and mandatory cessions.

Transparency in development and application of laws and regulations, transparent and speedy
licensing procedures, and other regulatory issues should be addressed in the negotiations.

F.  Requests for Technical Asstance and Cooperation

17. The discussion of requests above deals only with requests for improvements in EC
commitments. There is another type of request which is highly relevant to the negotiation of
an EPA,i.e. requests for technical assistance and catjmer in areas such as regulation and
capacity building. These are dealt with in the following section, on ESA offers, because
offers may often be made conditional on the provision of cooperation in these areas.
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[I. OFFERS OF COMMITMENT S

18. The formulation of anoffer is the most critical and important phase of the
negotiation. The main advantages to be derived by ESA countries from the EPA may, we
suggest, flow from the commitments they themselves will make, and the conditions attached
to them, rather than frormproved market access commitments by the EC. The formulation
of offers should not therefore be a reactive process, done in response to the requests of the
EC. It should be gro-active and deliberate instrument of economic, social and
development poliy. However, it should be remembered that the EC itself stresses that its
requests for liberalisation in key infrastructural sectors are motivated not just by export
interests but by development concerns. This is not of course merely an altruistioptistio
development of a larger, more prosperous and more integrated ESA market is in the
commercial interest of EC service suppliers as well as of ESA countries themselves.

19. In deciding on which services offers should be made, the following consideratieds n
to be taken into account:

(i) General Considerations

¢ Making commitmentstZiberalisation can be undertaken unilaterally, without making
commitments on supply by foreign service providers, dadactomarket access
conditions in very many countries ar@ar more liberal than their GATS
commitments. The value of binding commitments is that they offer traders,
particularly foreign investors, a valuable assurance of-teng policy stability.
They can therefore be valuable to the offering country asmgplement to other
policies designed to attract foreign direct investment. But the absence of
commitments does not mean that the market is closed.

e Commitments conditional on regulatory cooperatigd@@mmitments can be subject
to deferred implementation i.e. implementation on a stated future date. Where
regulation has to be reformed before liberalisation, the implementation of such a
commitment could be made conditional on effective delivery of technical
cooperation in the interim period, for example on thesign and drafting of
regulations and the establishment of regulatory authofities.

e Technical assistance and development fundingthe context of an EPA, the
commitments of the EC on technical cooperation and funding are fundamental
components of theverall bargain, and should be taken into account in deciding the
extent of ESA offers.

(ii) Sectoral Considerations

¢ Which are the essential infrastructural services whose efficiency has a major impact
on the efficiency of the rest of the economyhese wald normally include
transport services, telecommunications, financial services and energy distribution
and may also include business services such as accounting. Will new competition or

%t should be borne in mind, however, that conditions on Mode 3 commitments should not be so heavy as to
dissuade potential invest from entry. Inability to retain a controlling share of the investment, for example, is
often a heavy disincentive. There are many competitors for limited quantities of investment funds. Singapore
receives more foreign direct investment than the e/bblAfrica.
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foreign direct investment induce greater efficiency in these ssf/i¥éould this
increase efficiency or help to induce needed FDI in the manufacturing, mining and
agricultural sectors of the economy?

Which sectors is it necessary to develop or reform? What are the priorities?

Is there a need for, or an ongoing procesgegjulatory reform which should be
advanced or completed before liberalisation is undertakéert¥e introduction of
competition into a service hitherto subject to monopoly, or the privatisation of a
public monopoly, for example, will entail important regolgtreform. The correct
sequencing of reform and liberalisation can be critically important; this has been
demonstrated with reference to financial services in particular.

(iif) Defensive Considerations

Through which modes of supply is the provision ofises to be permitted?In

some sectors, especially financial services, governments have attached importance to
the greater possibility of regulatory control over locastablished providers, as
compared with crosborder supply, and have therefore faked mode 3. Supply
through commercial presence also bring with it inputs of capital, skills and
technology. But the justification for restrictions on other modes of supply should
always be critically reviewed.

SafeguardsWhat safeguards may be neededhsure the universal availability of
key services to the public and business users, for example through protection or
support of small and medium enterprises?

Imposition of universal service obligationknay be necessary to impose universal
service obgations on providers of certain services, such as telecommunications and
postal services. The ECariforum EPA provides for such obligations in computer
services, telecommunications and courier services, but these are not necessarily the
only sectors inwhich universal service needs to be ensured. Such requirements
could be introduced in the national commitments of individual ESA countries, not
only in the framework agreement.

Are there sectors and public utilities which must be shielded from comp@titio
(Note that the Cariforum Agreement specifically does not require the privatisation of
public undertakings?)

FDI subject to conditions¥here foreign direct investment is sought, should it be
subject to conditions, for example on the legal form of comialepresence, such as
a joint venture requirement, or to a limit on foreign equity participation?

What other conditions might be attached to commitmeriib@se can include for

example requirements for the employment of local staff and their trainthfpathe
use or transfer of modern technology.
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V. SCHEDULING SPECIFIC COMMITMENTS

20. The schedule of commitments puts into binding legal form the decisions made about the
content of the offer. Once these decisions have been made the technical work afiitegrese
them in schedule form can take place.

21. In Chapter 3 we noted that in the Eariforum EPA the Cariforum States have
scheduled their services commitments according to the GATS methodology, not according to
the methodology used by the EC. We would ssgdhat the ESA countries should also
retain theGATS format in which commitments and limitations on all modes of supply are
inscribed in a single schedule, rather than in separate schedules febarndess trade,
commercial presence and Mode 4. This lhe advantage of familiarity and makes
comparison between existing GATS commitments and new commitments undertaken in the
EPA more simple. Further, the Regional Assessment of Trade in Services that the ESA
states and the COMESA Secretariat undertoo20A6 in preparation for their bilateral,
regional and multilateral negotiations is based on a GATS template. Accordingly, scheduling
commitments in the GATS format in the E&C EPA would seem to be a sensible use of
existing expertise and resources. Thirmation contained in this section is based on
GATS-format scheduling but is also applicable to Effpe scheduling or any other positive

list format.

22. In March 2001 the WTO Secretariat produced and Members adopted réuskdines

for the Schedulingof Specific Commitments under the General Agreement on Trade in
Services(S/L/92). This document provides the most comprehensive guide available for the
preparation of national schedules of commitments: it is attached as Annex Il for ease of
reference.

A. Basic Principles
23. Thefundamental requirementsof a schedule of commitments are the following:

e Schedules are legally binding, so nothing should appear in them other than that which
Members intend to be legally binding.

e Schedules should only contain theldaling types of information: a clear description
in the first column of the sector or ssbctor being committed; any restrictions
maintained on market access and national treatment; and, in the case of WTO services
schedul es, any i addmeasues ahich do caeb tmiittnarket t s 0
access or national treatmént.

e The horizontal section of the schedule should only contain commitments or
limitations which apply to all services sectors on which specific commitments are
scheduled;

e If commitments ardo be phaseth over time, the relevant dates must be clearly
stated. Ot her wi s e, commi t ments wil |l appl

% See below, para. 37.
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e Domestic regulatory measures which do not restrict market access or limit national
treatment should not belseduled.

B. Scheduling StepBy-Step

1. The Basic Schedule Structure

24. Example Ishows the basic structure of a GAlmat schedule. It is divided into two
parts, the first containindporizontal commitments and the second containingectoral
commitments.  Within the schedule, commitments are scheduled on the following
disciplines:

e Market Access (GATS Article XVI): a prohibition on maintaining the six types of
restrictions listed in the Article;

e National Treatment (GATS Article XVII): a prohibition on measures
discriminating against services or service suppliers of any other trade partner;

e In GATS schedulesAdditional Commitments (GATS Article XVIII):  non
discriminatory measures not falling under Articles XVI or XVII.

These commitments are scheduled acrossdaumns as laid out iExample 1
Example 1: Basic schedule structure

Modes of Supply: 1) Crodsorder supply 2) Consumption abroad 3) Commercial Presence 4) Presence of
Natural Persons

Sector or Sulsector Limitations on Market Limitations on Natioal Additional
Access Treatment Commitments

. HORIZONTAL
COMMITMENTS

II. SECTORAL
COMMITMENTS

25. Horizontal commitments apply to all sectors included in the schedule. Almost all
commitments on Mode 4 have been horizontal. Other measures watecltommonly
scheduled in the horizontal section include restrictions on the purchase of land or real estate.

26. Sectoral commitmentsapply only to the sectors and sséctors listed in the first
column. They consist of the definition of the service covérethe commitment in the first
column, any limitations on market access in the second column, any limitations on national
treatment in the third column and in the case of GATS schedules, any additional
commitments on measures not limiting market accessatonal treatment in the fourth
column.
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27. The chief task of scheduling is f@lace measures restricting market access and

national treatment within the scheduling framework and sectoral descriptionsof the

GATS and RTAs in a way that accurately reflectsthnegoti at or 6s i ntenti
describing carefully and clearly what services are covered and any measures which limit
market access and national treatment.

2. Column One: Describing Services Sectors and Staectors

28. There is no compulsory system iretdVTO for describing the services sectors and sub
sectors on which countries offer commitments. Members are free to use their own
classifications of services if they wish. However, it is essential that whatever classification is
used, itclearly definesthe serviceson which commitments are being made, to avoid
ambiguity and possible future dispute action.

29. Most WTO members udevo reference documentsn describing their commitments:
e The Services Sectoral Classification List
e The UN Central Product Classification List (CPC)

e Quoting CPC and W/120 references defines the scope of the sectoral coverage of a
commitment, subject to any qualifications entered in the first column, such as
Aexcluding distribution of armso.

30. The SectoralClassification List (W/120) is attached in Annex Il as part of the
Scheduling Guidelines. It divides services sectors into the following aggregate services
sectors:

Business
Communication
Construction
Distribution
Education
Environment
Financial

Health and Social

© 0o N o gk~ w PP

Recreational, cultural and sporting

=
o

Transport

11. Other services not included elsewhere

31. In most cases, sectoral descriptions combine W/120 references;digitv€EPC code
and if necessary, specific national aéfons. Example 2 s dr awn from Sout
GATS schedule GATS/SC/78:
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Example 2: Describing a services sector

Modes of Supply: 1) Crodsorder supply 2) Consumption abroad 3) Commercial Presence 4) Presence of

Natural Persons

Sector or Sulsector Limitations on Market Limitations on National Additional
Access Treatment Commitments
W120 Reference
1. BUSINESS
SERVICES A
National M. Professional Servicéd
definition a) Legal Services
(advisory services in CPC number
Foreign and
international law
only) (CPC 861 +)4”‘I
Legal services
domestic law only
National CPC 861 +)
definition
3. Column Two: Market Access (MA) Limitations

32. Article XVI of the GATS listssix types of prohibited measures. Wh e n
commitment is made on market access, it means that the country scheduling the service does
nat maintain and will not introduce any of the six prohibited types of limitation:

a Anf ul |

(a) Limitations on the number of service suppliers (e.g. numbers of foreign suppliers of
retail distribution services determined by an economic needs test);

(b) Limitations on the &lue of transactions or assets (e.g. foreign services suppliers may
only participate in construction contracts with a value of $10 million and above)

(c) Limitations on the total number of operations or output quantity (e.g. restrictions on
broadcasting timeof foreign films)

(d) Limitations on the total number of natural persons (e.g. no more than 500 foreign
doctors may be issued with practising licenses in a calendar year)

(e) Limitations on the type of legal entity or joint venture (e.g. foreign companies are
required to incorporate to provide services)

() Limitations on foreign capital participation (e.g. foreign equity limited to 49 percent)

If countries want to maintain or establish these types of measures, thensotbe them in
their schedules of commitment

33. Against each mode of supply an entry must be insciibed t krédboundd ,

t hat no

commi

t ment

maintained or introduced, orspecific limitation.
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34. Most restrictions of these kils are expressed in numerical terms. Economic needs tests
(ENTs) are sometimes scheduled to enable countries to limit the presence of foreign services
suppliers in their markets on the basis of an assessment of the actual demand in the market
for their sevices. For example, in the ECariforum EPA, Italy has scheduled the following
limitation on key personnel and graduate trainees in relation to Midwives services (part of
CPC 93191):

AEconomic needs determined by trhageon, authoriged byn u mb e r
l ocal heal®h authorities.?d

An ENT should specify the criteria on which it is based rather than making a simple
statement that one will be applied. Undefined ENTSs create uncertainty which greatly reduces
the value of a commitment.

4. Column Three: National Treatment (NT) Limitations

35. GATS Article XVII requires countries to accord services and services suppliers of any
Member treatment no less favourable than it gives its own suppliers. Whea |l i® NT
given, the scheduling countryndertakes not to maintain or introduce any measure
discriminating against foreign suppliers and their services.

36. There is no list of measures included in GATS Article XVII, but it prohibits any
measures which modify the conditions of competition in favotirdomestic services
suppliers or services. A list of typical national treatment restrictions is included in Annex II
Such measures can include jureand de factodiscrimination. De jure discrimination is
explicitly based on the origin of the supplieDe factodiscrimination is not explicit, but
foreign suppliers are less likely to be able to meet the requiremésrt example, prior
residency requirements for obtaining licences to provide services.

5. Column Four: Additional Commitments

37. Additional comnitments may be included in GATS schedules. These are optional
entries which typically covameasures affecting trade but which do not limit MA or NT.

Such commitments may include for example undertakings on technical standards, licensing
or other domesti regulations consistent with Article VI. The most important example is the
acceptance of the Telecommunications Reference Paper by many Members scheduling it as
an additional commitment. There is no provision for additional commitments in the EPA
scheduhg framework, but in the ECariforum EPA, additional commitments on regulatory
issues are made on a number of sectors in the sectoral sections of the framework agreement.

0. Market Access or National Treatment Limitation?

38. The following areexamples of meastes limiting market access, national treatment
or both.

e Access to subsidies is limited to citizenkhis is a NT limitation, as it modifies the
conditions of competition in favour of local suppliers.

8 EC-Cariforum EPA, p. 1691.
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e Licenses for retail outlets over a certain size arsuesl subject to an ENTThis
guantitative restriction not discriminatory and is one of the six types of measures
listed in GATS Atrticle XVI and accordingly is a MA limitation.

e Foreign companies must incorporate in order to provide servigééss limitsNT and
is listed in GATS Article XVI as a market access limitation (it requires a specific type
of legal entity). Article XX:2 of the GATS states that measures inconsistent with both
Article XVI and XVII shall be inscribed in the column limiting marketass and will
be considered to qualifyfExample Gn Annex2 provides a more detailed explanation
of this point, illustrated by a specific example.

7. How Much to Commit?

39. Countries have total discretion in respect of the degree of trade liberalisation they
commit. Sectors can be omitted from schedules altogether. Where sectors are committed, at
one end of the spectrum, Aunboundo means t he
the other end, Anoneo means t heiMhe folowingno | i m
example translates a specific measure into a range of possible specific commitments,
depending on the underlying policy objectives for the sector.

Example 3: Options for scheduling a foreign equity limit where current regulations specify a

51% ceiling
Policy Option Mode 3 Market Access Commitment

1. No commitment AUnboundo

2. Binding below currentacce{i For ei gn equity | imited to 4909
3. Binding the status quo ifiForeign equity |Iimited to 5189
4. Phasedn liberalisation AiFor ei glni neiqtueidt yt o 51%; from 20
5. Binding above currentaccej i For ei gn equity | imited to 750
6. Liberalise fully ANoneo

40. A sample of the issues discussed above are set out below in schedule Eoranaplé
4), in relation to sceduling horizontal market access and national treatment limitations on
commercial presence (Mode 3).

Example 4: Typical issues to consider when scheduling horizontal -An&t
commitments

Modes of Supply: 1) Crodsorder supply 2) Consumption abroad @mmercial Presence 4) Presence of
Natural Persons

Sector or Sulsector Limitations on Market Limitations on National Additional
Access Treatment Commitments

. HORIZONTAL

COMMITMENTS
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All sectors

3) [Are there: 3) [Are there:
Economic needs tests? | Investment screening
regimes?

Limitations on foreign
equity participation? Activities or sectors reserved

- -
Limitations on types of for indigenous people?

commercial presence? Subsidies limited to citizens?

Joint venture
requirements?]

Limitations on land
purchase or use?]

41. A sample of the issues discussed above is set out below in schedule format in relation to
scheduling sectoral market access and national treatment limitationEx@mple 5
construction services).

Example 5: Typical issues to considéren scheduling sectoral GAT&mat commitment

Modes of Supply: 1) Crodsorder supply 2) Consumption abroad 3) Commercial Presence 4) Presence of

Natural Persons

Sector or Sulsector

Limitations on Market
Access

Limitations on National
Treatment

Additional
Commitments

II. SECTORAL
COMMITMENTS

Construction Services
CPC 511518)

Does sectoral
coverage need to be
limited to exclude
any of the activities
covered by the CPC
definition?

1) [Some countries leave
this mode unbound
because they believe
cross-border supply of
construction services is
infeasible. Others have
made commitments on
mode 1, however,
because they recognise
that consulting and
advisory services on
construction can be
provided across
borders.

2) [Are there any actual
limits on purchase of
construction services
abroad?]

3) [Are there limitations
on foreign equity,
requirements for types of
commercial presence,
joint venture and joint
operation requirements?
Do minimum asset
requirements apply?]

1) Are there residency or
local establishment
requirements which
effectively prevent cross
border supply?

2) [The question in market
access column also applies]

3) [Do registration or
licensing requirements
discriminate against foreign
services/suppliers?]

[Do restrictions apply to the
types or size of project
undertaken by foreign
suppliers?]

4) Question in market access
column applies.
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4) Are there sector
specific limitations
applying?

42. Annex | contains a number of detailed examples of scheduling, with commentaries,
which illustrate thgoints made in this section.

Example 6demonstrates a GAHdrmat horizontal commitment based on information
supplied by Kenya for the 2006 Regional Assessment of Trade in Services;

Example 7demonstrates a GAT®rmat sectoral commitment based onommhation
supplied by Seychelles for the 2006 Regional Assessment of Trade in Services;

Example &hows a phased commitment on distribution services;

Example $Shows a E&ariforum EPA sectoral commitment using the GATS format;

Example 10demonstrates a dit EPA schedule sectoral commitment using the GATS
format based on the GATS commitments of Kenya, Uganda and Zambia.

C. Scheduling Dos and Donodt s

The following are a list of key points to remember when scheduling:

DO:

DONOGT:

Make sectoral descriptions clear andcse.
Schedule all limitations on market access and national treatment.

The horizontal section of the schedule should only contain commitments or limitations
apply to all services sectors on which specific commitments are scheduled.

Make sure that comitments which are to be phased in over time clearly state the relevan
as illustrated in the exampl es. Ot her w
into force.

Remember that commitments guarantee a minimum level of market acceg®pal treatment.

More favourable treatment can always be permitted de facto, so long as the MFN oblig
respected.

Consult the WTO Secretariat if in doubt, including on EPA schedillingy are the experts arn
are there to help.

Scheduleanything other than limitations on market access and national treatment or in
schedules, additional commitments.

Make references in schedules to specific legislation, this could be understood or claimed
undertaking that the legislation wilbt be amended in the future.

Schedule domestic regulatory measures which do not restrict market access or limit
treatment. Scheduling a measure identifies it as a market access or national treatment |

which

[ dates
s e,

ation is

d

GATS

o be an

national
mitation

and invites requests for liberaligm in a future negotiation.
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CHAPTER 6

CONCLUSIONS: THENEGOTI ATOR6 S CHECK|LLI ST

1. This chapter presents in summary and tabular form stiecessive stages in the
negotiation of an EPAunder seven headings: (i) Domestic preparatory process; (ii) Defining
objectives; ii) Mapping the regulations applying to services on which commitments are to

be made; (iv) Regulatory disciplines in the EPA; (v) Formulating requests; (vi) Formulating
offers; (vii) Scheduling offers. Under each heading the key considerations ardeddica
Although these points are often presented with specific reference to the EPA negotiation with
the EC, it must be stressed that the same processes are necessary, and most of the specific
considerations are relevant, in any negotiation on servicesh&h@ a regional trade
agreement or in the WTO.

2. The following tabulation essentially brings together in one place advice offered earlier in
different parts of the manual on these processes.

1. The Domestic Preparatory Process

Once the political mandatir a negotiation has been given, preparation for it reqt
thorough consultation within the government and with interested parties in the n
economy and in civil society, to generate information, help define objectives and
pitfalls. Consulation should be ongoing as negotiations develop and should include:

e The regulators of services under negotiation, who should be enlisted
negotiating team;

e Suppliers and exporters of services, but also consumers and business user:
interests ee paramount;

e Trade unions and other representatives of interests likely to be affect
liberalization.

2. Defining Objectives

The negotiating objectives for the EPA will include objectives common to all ESA
and others specific to individualogntries, but they should be clearly laid down ;i
understood by all negotiators. They can be summarized under four broad headings:

e Rules for services trade and development cooperation which benefit ES
countries, in the form of commitments by the EC, the overall framewor}
agreement and in the Title on Services and Electronic Commerce, to develq
cooperation and funding and the promotion of regional integration.
commitments made in the ECariforum EPA provide a starting point f
negotiation.

e New commitments by the EC over and above its commitments in the GATS
its offers in the Doha Round, on services and modes of supply of export inte
ESA countried i.e.those in which ESA exporters have or may develop capac
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export to EuropeAgain, additional commitments made by the EC to Cariforum
a guide to what may be negotiated.

e Commitments by ESA which promote their development and investment goal
These will include the benefits of foreign direct investment and the incre
avaliability of services to consumers and business users, and may also deriy
conditions such as employment and technology transfer requirements which 1
attached to commitments.

e Defensive objectivesmeaning the safeguarding of national and regiamarests
such as universal supply of key services, access to essential services
population as a whole, employment, and support for the small business sector

3. Mapping the regulations in services on which commitments are to be made.

It is essatial, before commitments are made on any service, to identify regulations

other measures which restrict market access, in the sense of the six proscribed cate
measures listed in Article XVI of the GATS (see Chapter Il paragraph 35 abowdjan

limit national treatment by providing less favourable treatmdatfactoor de jure to

foreign suppliers. These must be inscribed in the schedule of specific commitments
this they become illegal. The mapping of regulations has begiarge extent carried o
in the COMESA Regional Assessment of Trade in Services (2006). It is necessary tg
that:

e No measure which ought to be scheduled has been overlooked by n
authorities in preparing the Assessment;

e Any new restrictions 0 market access or national treatment, introduced sinc
Assessment, are included in the database for the negotiations.

4. Regulatory Disciplines in the EPA

The framework agreement proposed by the EC to ESA includes regulatory provisi
computer services, postal and courier services, telecommunications, financial se
maritime transport and electronic commerce. It does not include provisions on tour
the EGCariforum EPA does. In considering these proposals negotiators should:

e Ensure hat tourism, as a sector of major export interest to ESA countries, is S
to procompetitive regulatory disciplines and receives support and teck
assistance as in the ECariforum EPA.

e Ensure that disciplines on amtbmpetitive practices addseany competition issue
affecting ESA exports to EC markets.

e Secure pledges of EC assistance with the development of regulatory frame
guality standards and investment promotion in key sectors.

e Secure agreement to cooperate on and promote mutignigon, particularly in
professional services.
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Secure the extension to ESA countries of cultural cooperation and support of
similar to those of the Protocol on cultural cooperation in theCa@forum EPA.

Consider whether they wish to acceptagneement not to impose tariffs on delivg
of services by electronic means (electronic commerce).

Review the -plthed @IGAVISs-Caviforsm HPA settdrs
disciplines on financial services, telecommunications and postal and ¢
servies.

5. Formulating Requests

Requests for market access and national treatment commitments by the EC shoul
liberalization going beyond existing GATS commitments and the offers made in the
Round. This entails identifying gaps in those committa®ffers, which are general
rather comprehensive.

Base requests on impediments to exports reported by traders, particularly
sectors identified as priorities in the Cotonou Agreement (business se
distribution, tourism, culture, labour, andnstruction and engineering services).
impediments to every service in which ESA companies have export potential
be considered.

Identify and target services on which no commitments are made or on which
of supply ar e |Iratfthe leveluof theo ECnod that of endividi
member states.

Target limitations on market access or national treatment in Mode 3, , su
economic needs tests, foreign equity limits and restrictions on the legal fa
establishments or on purchasdasfd or real estate. Such restrictions normally ajf
to individual EC members rather than the EC as a whole.

Target any restrictions under modes 1 and 2 which may frustrate the ele
delivery of services to Europe, and therefore the developmentngbuterbased
services in Africa.

Seek improved commitments on Mode 4, the movement of natural pe
| mprovements should be both in the
extending them beyond the currently offered categories of specialistgbly-h
gualified persons to other types of specialists and to lgkited workers, and (ii
sectorspecific commitments on the movement of workers in particular indus
such as nurses and other medical staff. The EC is likely to request M
commitments on the temporary movement of skilled personnel as-cot@orate
transferees. Offers of commitments in response to the EC request co
negotiated against ESA requests for improved Mode 4 commitments,
plurilateral request on Mode 4 by leasveloped countries in the Doha Rou
should be a basis for negotiation.

A fuller list of possible specific objectives is in Chapter 4, Box 1.
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6. Formulating Offers

Commitments on access to ESA markets should be designed not as concessions to
from trading partners but as pagtive measures to improve the supply and quality
needed services and induce competition and foreign direct investment in the service
Priorities should be:

Commitments in Mode 3, commercial presence, should be subject to the foll
considerations:

Commiments on Modes 1 and 2 should be considered in the light of the follc
considerations:

The major infrastructural services whose efficiency camakt the efficiency of the
economy as a whole and particularly that of downstream industries which dep
efficient services inputs.

Other services in which stronger competition and FDI would improve quality
availability and reduce costs to the paland business users.

Services such as tourism in which foreign direct investment would strengthe
develop a major export potential.

Is there a need for gelatory reform before liberalization? Will an adequ
regulatory system be in place after liberalization?

Is the industry subject to a universal service obligation which foreign sup
would be required to accept?

Is there need for time for the domeshdustry to adjust to the imminence of forei
competition? Both for this purpose and for the completion of needed refo
there a case for deferred or phagetiberalization commitments?

Should commitments be subject to market access or natr@adéinent limitations
such as foreign equity limits or joint venture requirements, or to requirements
hiring and training of local staff or the transfer of technology?

Is there a danger that the multiplication of access conditions could detemnf
investment?

Apart from universal service obligations on key services, what steps may be I
to ensure universal provision of other essential services to the public, st
protection or promotion of small businesses in the distribution sector?

Are there services on which, for reasons such as consumer protection or
control, it is necessary to restrict crdssder supply?

Are there services on whicih is necessary to restrict the ability of citizens
businesses to consume the service abroad?
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7. Scheduling Commitments

The basic principles and conventions of scheduling are set out in the WTO Schg
Guidelines at Annex Il. Chapter V above ddses key principles and provides illustrati
examples of presentation according to the GATS format and the format used in-t
Cariforum EPA. Itis only necessary here to restate points which should be borne in

e We recommend that ESA countriskould follow the example of Cariforum a
schedule commitments according to the GATS methodology rather than that
the ECi i.e., inscribing limitations on market access and national treatme
separate columns as in GATS schedules rather tisamgke column. The choice (
presentation has no legal consequences but facilitates comparison with €
GATS commitments.

e The coverage of commitments should be carefully defined, by use of the re
UNCPC numbers and any necessary elaboratidmeifiinst column of the schedule

e All measures which restrict market access or limit national treatment unde
Mode of supply on which commitments are made should be scheduled.
schedul ed it becomes i1l egal t ot nar
commi t ment i's made in the Mode con
exist or will be introduced.

e Nothing should appear in the schedule which is not intended to be legally bi
Regulations or other measures which do not restrict madasss (measures otl
than those listed in GATS Article XVI) or limit national treatment should no
scheduled; to do so identifies them as restrictions and invites reques
liberalization.

e Commitments whose implementation is to be deferred or ghasever time shoulc
clearly state the relevant date or dates.

e Foll ow the AScheduling dos and dono
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ANNEX |

Scheduling Examples

Example 6: Horizontal GATSformat commitment based on information supplied by Kenya
for the 2006 Regional #sessment of Trade in Services exercise.

l. Measures to be Scheduled

In the COMESA Regional Assessment of Trade exercise, Kenya supplied the following
information about measures under the Trade Licensing Act and the Environmental
Management Act no. 8 af999 which it considers to affect market access and national
treatment in all sectors. Information is also provided on-discriminatory regulatory
measures. We indicate below how this information should be conveyed in scheduling
commitments.

Measures Aécting Market Access:
Commercial presence requires that foreign service providers incorporate or establish the business|locally.

Intra-corporate transferees:

- Each company may be allowed to bring three expatriates;
- must have at least twygear prior enployment in the home country subject to clear evidence that the skills
are not available in Kenya. They are allowed to stay for two years that can be extended.

Business visitors:
- Personnel employed by a service company abroad that enters Kenya tot dorsiness meetings or
setting up establishment cannot be engaged in the direct provision of services.

Measures Affecting National Treatment:

No person who is not a citizen of Kenya shall conduct business:
a) in any place which is a general businegsmaor b). in any specified goods, unless their licence
specifically authorizes them to do so.

- If in partnership, more than 50% of capital must be held by Kenyan.

Non-discriminatory domestic regulation requiremehitty person or organization, beirgproponent of a
project, is required to apply for and obtain an Environmental Impact Assessment licence from|NEMA
before financing, commencing, carrying out any undertaking

B. Draft Commitment

Based on our understanding of the above information, theafisly draft commitment could
be scheduled in an offer:
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Modes of Supply: 1)

Natural Persons

Crogsorder supply 2) Consumption abroad 3) Commercial Presence 4) Presence of

Sector or Sulsector

Limitations on Market
Access

Limitations on National
Treatnent

Additional
Commitments

. HORIZONTAL
COMMITMENTS

All sectors

3) Foreign services
suppliers must incorporate
or establish the business
locally.

Foreign equity in
partnerships may not
exceed 49%

3) [In respect of foreign equity
as scheduled e market
access column.] Persons wha
are not Kenyan citizens must
obtain a licence in order to a)
conduct business in a general
business area; b) conduct

business in any specified goo

4) Unbound except for
measures concerning the
entry and temporarstay
of natural persons of
another Member/Party as
specified below:

Intra-corporate
transferees:

-Each company is allowe
to bring in a maximum of
three expatriate staff
members;

-These employees must
have at least two years
prior employment in the
homecountry and their
entry is subject to clear
evidence that their skills
are not available in Kenya
Their stay is limited to two
years but may be extende

Business visitors:
Personnel employed by a
service company abroad
that enters Kenya to
conduct busiass meetings
or to set up an
establishment cannot be
engaged in the direct

provision of services.

4) Unbound except for
measures concerning the
categories of natural person
referred to in the market acce
column.

C.

Commentary

The information Kenya Isasupplied is sufficient to draft an initial offer and we agree with

Kenyaods

di vi sion of

the | imitat

ons between

in the case of the foreign equity limitation on partnerships, we have scheduled this as a
marke access limitation. This is because while the measure by its nature clearly does limit
national treatment, it also falls into one of the categories of measures limiting market access

Annex IT 2



prohibited by GATS Article XVI:2 and its ECariforum EPA equivalent, icle 67 (df’

unless scheduled as a limitation. Article XX:2 of the GATS states that measures inconsistent
with both Article XVI and XVII shall be inscribed in the column limiting market access and
will be considered to qualify Article XVII also. Howevef Kenya wished to specifically

state that the measure also limits national treatment, it could do so in the national treatment
column by means of a statement of the kind bracketed in the national treatment column.

In the EGCariforum EPA context, iappears that the GATS Article XX:2 scheduling rule

has been applied and measures limiting both market access and national treatment have only
been scheduled by the Cariforum States as restrictions on market access. However, this has
not been said explidy in the explanation page of the Cariforum schedules of commitments

in Annex |V F, although paragraph 2 states
scheduling templ ateo.

We have not included the domestic regulatory measure concerning thertemeital Impact
Assessment as a limitation, as we believe this has been correctly characterised as a measure
of domestic regulation subject to the disciplines of GATS Article VI and Article 87 of the
CariforumEC EPA.

If presented with the above offer, wensider it likely that the following technical questions
would be asked by negotiating partners:

Market Access
e What is the definition of festablish | oca

¢ Are business forms other than companies or partnerships permitted, such as branches
or represerdtive offices?

e In respect of InteCorporate Transferees, for how long may their initial stay be
extended?

¢ In respect of business visitors, how long may they stay?

National Treatment

e What is the definition of Agener al busi ne
e What ar e As medwhefeiare theygpeafidd® o

¢ What are the conditions that must be fulfilled in order to obtain a licence to supply
specified goods? Do they apply equally to foreign suppliers and nationals?

57 GATS Article XVI (f) and EGCariforum EPA Article 67 (d) state that unless scheduled as limitations,
Members may not maintain or adopt measures which are limitations on the particgddfioeign capital in

terms of maximum percentage limit on foreign shareholding or the total value of individual or aggregate foreign
investment.
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Example 7: Sectoral Commitment based on information supplie&é&ychelles fothe 2006
Regional Assessment of Trade in Services exercise.

l. Measures to be Scheduled

In the Regional Assessment of Trade in Services, Seychelles supplied the following
information about measures under the Licences Act which it censsiw affect market
access and national treatment in respect of Accounting, auditing and bookkeeping services
(CPC 862). Information is also provided on fdiscriminatory regulatory measures.

Market Access

Modes 1, 2, 3, 4 : Advice from foreign acobants does not require a licence but any other work wi
they have to register with Public Accounts Board. If they have registered office in Seychelles, w
regarded as a small business and must submit project memorandum with competent awith
Seychellois nationals must have more than 50 per cent share in the venture as it is a sector res
Seychellois. As a small business, would be limited to a maximum of five employees, owner include

National Treatment

Modes 1,2,3,4: None

Non-discriminatory domestic requlation requirement

Modes 1,2: None

Modes 3,4 : Licensing requirements:

The licensing authority has to consult the public accounts board and the institute of certified acce
of Seychelles before a licence is granted. The egpilishould register with the Public Accounts Board
Seychelles before applying for a licence.

Il. Draft Commitment
We have understood the above information to mean the following:

0 The provision of fAadviceodo by wemensynt ant
but in order to provide all other accountancy services, accountants must register
with the Public Accounts Board. We un
Review Services (CPC 86212).

(i) We understand the market oddcees I inmiSteytc
to apply only to commercially present foreign suppliers.

(i)  We assume that the registration requirement applies to foreign accountants
supplying their services to Seychellois clients via clomsler supply (Mode 1),
but it is not inended that accountants supplying services to Seychelles citizens
abroad (Mode 2) should be required to register with the Public Accounts Board.

Based on this understanding, the following draft commitment could be scheduled in an offer:

Modes of Supply: 1) Crossborder supply 2) Consumption abroad 3) Commercial Presence 4) Presence of
Natural Persons

Annex IT 4



Sector or Sulsector

Limitations on Market

Limitations on National

Additional

Access Treatment Commitments
II. SECTOR
SPECIFIC
COMMITMENTS
Accounting,auditing | 1)2) None 1)3)4) Foreign accountants

and bookkeeping
services (CPC 862**)
excluding Accounting
Review Services
(CPC 86212)

Accounting review
services (CPC 86212

3) Registered offices must
be in the form of joint
venture and foreign equity|
is limited to 49%.
Maximum number of staff
is limited to five (5).

4) Unbound except as
indicated in the horizontal
section

1)2)3) None

4) Unbound except as
indicated in the horizontal
section

must register with the Public
Accounts Board. If operating
in the form of a registered
office, a project memorandum
must be submitted to the
competent authority.

2) None

4) Unbound except as
indicated in the horizontal
section

1)2)3) None

4) Unbound except as
indicated in the horizontal
sectbn

1. Commentary

I n view

of

our

under st andi

ng

t hat

t he

provi

subject to licensing requirements, we have scheduled a separate commitment on the
provision of Accounting Review Services (CPC 86212), as thewseaces appear to be of an
advisory naturé®

In respect of all other services, we have taken the statement that foreign accountants must
register as a limitation on national treatment, as it implies that it is the foreign nature of the
service and theupplier that mandates registration. Registration per se, if it applied to all
providers of these services regardless of nationality, would not require scheduling, as it is not
a limitation on national treatment or on market access. It would insteadjeetsio the
disciplines of GATS Article VI.

We have understood the requirement to submit project memoranda to the competent
authority to be based on the foreign nature of the service and supplier, and accordingly have
scheduled it as a national treatrémitation. If it in fact applies to all suppliers regardless

of nationality, like the registration requirement, it would not require scheduling, as a measure

subject to Article VI rather than Articles XVI or XVII.

®CPC 86212 is defined as fAReviewing services @f
information. The scope of a review is less than that of an audit and therefore the level of assurance provided is
| ower 0.
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We have understood the requirements foreign accountants to provide their services
through registered offices in the form of a joint venture as a limitation on business form and
subject to scheduling under GATS Article XVI{&) The limitation on foreign equity to less
than 50% of the veare is a limitation under Article XVI (f). The limitation on the total
number of employees is subject to scheduling under Article X\A.(d)

In the absence of specific restrictions on Mode 4 (other than the registration requirement), we
have scheduled eeference to a horizontal commitment on Mode 4, in line with common
scheduling practice under the GATS.

We have not included the domestic regulatory measure as an additional commitment, as we
believe this has been correctly characterised as a measbjgetda the disciplines of GATS
Article VI.

If presented with the above offer, we consider it likely that the following technical questions
would be asked by negotiating partners:

Market Access
e What is the definition of Aregistered off

e Are businessorms other than registered offices permitted, such as branching or
representative offices?

National Treatment

e What are the precise services which are reserved for registered accountants of
Seychelles? Is registration required only to provide these ssf/itiow do Mode 1
suppliers register?

e What are the conditions that must be fulfilled in order to register? In themselves, do
they limit national treatment? Is registration the same as licensing, or is this a
separate process? Are licensing requireméantdoreign accountants the same as
those applied to local accountants?

e What is the competent authority to which project memoranda must be submitted?
What do fiproject memorandad consi st of an

%9 Measures which restrict or require specific types of legal entity or joint venture through which a services
suppliers may suppla service.

0 Limitations on the total number of natural persons that may be employed in a particular service sector or that
a service supplier may employ and who are necessary for, and directly related to, the supply of a specific
services in the formf numerical quotas or the form of an economic needs test.
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Example 8. Phased Commitment on Mikution Services |

We have commented earlier in this chapter on the importance of sequencing sectoral and
trade liberalisation and the possibility of offering commitments which pimadeade
liberalisation at a pace consistent with domestic regulatoyrmef The following is an
example of such a commitment, made by Saudi Arabia in its accession to th&,WTO
following negotiations with the EC and other WTO members.

Modes of Supply: 1) Crodsorder supply 2)Consumption abroad 3)Commercial PresenBeesénce of

Natural Persons

Sector or Sulsector

Limitations on Market

Limitations on National

Additional

Access Treatment Commitments
B. Wholesale trade| (1) None (1) None
services (2) None (2) None
(CPC 622, 6111 (3) None, except: (3) None
6113, 6121) - Foreign equity
limited to 51%
C. Retailing upon accession
services and to 75% after 3
(CPC 631, 632, years from the
6111, 6113, date of accession.
6121and 613) - Minimum foreign
investment
Saudi Riyals 20
For purposes of this million by each
schedule wholesale service supplier,
and retail trade in - Minimum size of
country includes outlets may be
engaging private prescribed. (4) Unbound, except as

national individuals
on a contract basis tg
sell products and
services at retail for
which compensation
is received both for
the sales effort and
for sdes support
services that result in
additional sales by
other contracted

distributors.

- Minimum of 15%
Saudi employees
to be trained each
year.

4) Unbound, except
as indicated in the
horizontal section

indicated in the horizontal
section

"LWT/ACC/SAU/61/Add.2, p. 18.
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Example 9: EC-Cariforum EPA Sectoral Commitment

The following is an extract from the Cariforum commitments in thed&@iforum EPA’? It

omits the fourth iaddinGATS schetulesutotherwisemmllowss 0 c o
GATS scheduling methodology. It also includes a phasdiberalisation commitment
(Dominicads commitment on Mode 3, which doe:
Until then, Dominica is unbound in respet market access and national treatment measures
affecting Mode 3 supply of primary education services.

5. EDUCATIONAL SERVICES

A. PRIMARY EDUCATION SERVICES (CPC 921) (Except nprofit, public and publicly funded
entities)

Limitations on Market Acces Limitations on National
Treatment
DMA, GUY, JAM, SUR DMA: 1) Unbound; 2) None; 3) | DMA: 1) Unbound; 2) None; 3)
Nonefrom 1 January 2022 Nonefrom 1 January 2022

GUY, JAM, SUR: 1), 2) None | JAM: 1), 2), 3) None, except as
indicated
in the horizontal comitments

GUY, SUR: 1), 2) None

JAM, GUY: 3) None GUY: 3) None

SUR: 3) Unbound SUR: 3) Unbound

DMA, GUY, JAM, SUR: 4) DMA, GUY, JAM, SUR: 4)
Unbound Unbound

except as indicated in the except as indicated in the
horizontal horizontal

commitments commiments

2 Annex IV F, page 1754.
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Example 10: Draft EPA Schedule Sectoral Commitment based on the GATS commit
of Kenyd® Ugand&’ and Zambi&

ments

Based on Example 9, we illustrate below how the existing GATS commitments of Kenya,
Uganda and Zambia on hotel and restauramicas could be presented in an EPA schedule.

The i nscri

pti

on of

feasible to supply these services across borders.

9. TOURISM AND TRAVEL-RELATED SERVICES

A. HOTELS AND RESTAURANTS (inclcatering) (CPC 64643)

AfUnbound?*o

by

Kenya i

Limitations on Market Access

Limitations on National
Treatment

Kenya, Uganda, Zambia

Kenya: 1) Unbound* 2) None 3)
None 4) Unbound except as in
the horizontal section.

Uganda, Zambia: 1) 2) None

Uganda: 3) Government approv.
is required in accordance with tt
Investment Code and the
regulations within it.

Zambia 3) None

Uganda: 4) Unbound except for
technical personnel (except whe
Ugandans are or become
available). Entry and temporary
stay of foreign services supplier:
subject to laws, regulations and
guidelines in force in Uganda.

Zambia: 4) Unbound except as
indicated in the horizontal
section.

Kenya 1) Unbound* 2) None
3)None 4) None, for those
persons referred to in the marke
access column of the horizontal
section.

Uganda, Zambia 1)2)3) None

Uganda; 4) Unbound except for
technical personnel stipulated
under market access.

Zambia: 4) Unbound except as
indicated in the horizontal
section.

S GATS/SCIAT p. 8.
" GATS/SC/89 p. 1.
S GATS/SC/93 p. 4.
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GUIDELINES FOR THE SCHEDULING OF SPECIFIC COMMITMENTS
UNDER THE GENERAL AGREEMENT ON TRADE IN SERVICES (GATS)

Explanatory note

INTRODUCTIO N

1. This note is intended to assist in the preparation of offers, requests and national
schedules of specific commitments. Its objective is to explain, in a concise manner, how
specific commitments should be set out in schedules in order to achieve praoidiolarity.

It is based on the view that a common format for schedules as well as standardization of the
terms used in schedules are necessary to ensure comparable and unambiguous commitments.
The note cannot answer every question that might occupetsons responsible for
scheduling specific commitments; it does attempt to answer those questions which are most
likely to arise. The answers should not be considered as a legal interpretation of the GATS.

2. The GATS contains two sorts of provisions. Tingt are general obligations, some of
which apply to all service sectors (e.g. MFN, transparency) and some only to scheduled
specific commitments (e.g. Artickl: Payments and Transfers). The second are specific
commitments which are negotiated undkimgs particular to each GATS signatory. Specific
commitments, upon the conclusion of negotiations, are to be recorded in national schedules
which will be attached to, and form an integral part of, the GATS. By virtue of Article XX,
every signatory mugttach to the GATS its national schedule. This note addresses two main
guestions:whatitems should be entered on a schedule lamdshould they be entered.

PART I: WHAT ITEMS SHOULD BE SCHEDULED?

3. Since schedules, including footnotes, headnotes and attacharenésrecord of legal
commitments, nothing should appear in them which a Member does not intend to be legally
binding. A schedule contains the following main types of information: a clear description of
the sector or sub sector committed, limitatiort® market access, limitations to national
treatment, and additional commitments other than market access and national treatment. If a
Member undertakes a commitment in a sector then it must indicate for each mode of supply
that it binds in that sector:

- what limitations, if any, it maintains on market access;
- what limitations, if any, it maintains on national treatment; and

- what additional commitments, relating to measures affecting trade in services not subject to
scheduling under Articles XVI andVII, it may decide to undertake under Article XVIII.

4. Where commitments do not cover the entire national territory, the entry should
describe the geographical scope of measures taken according to Article 1:3(a)(i).

! This documenis the result of a revision exercise carried out in the Comnutiegpecific Commitments. The
exercise was based on the two documents which were produced and circulated during the Uruguay Round
negotiationsMTN.GNS/W/164, entitledscheduling of Initial Commitments in Trade in Services: Explanatory
Noteof 3 September 1993, and document MTN.GNS/W/164/Add.1, en8teeduling of Initial Commitments
in Trade in Services: Explanatory Note, AddencfrB0 Novemberl993. These guidelines shall be applicable
as of the date of their adoption. It should bderstood that schedules in force prior to the date of this
document have been drafted according to MTN.GNS/W/164 and MTN.GNS/W/164/Add.1.
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5. If attachments are used, clear refex@ should be made to the part of the schedules
they refer to (i.e. definitions in the first column, market access commitments in the second
column, national treatment commitments in the third column and additional commitments in
the fourth column).

6. Exchaage control restrictions are subject to the general disciplines of Articles Xl
(Paymentsand Transfers) and XlI (Restrictions to Safeguard the Balance of Payments) of the
GATS.

7. There is no requirement in the GATS to schedule a limitation to the effedahthat
crossborder movement of goods associated with the provision of a service may be subject to
customs duties or other administrative charges. Such measures are subjedistopiees

of the GATT.

A. LIMITATIONS ON MARKET ACCESS(ARTICLE XVI)

8. A Membergrants full market access in a given sector and mode of supply when it
does not maintain in that sector and mode any of the types of measures listed inkXiticle
The measures listed comprise four types of quantitative restrictionpgsappraphs-d), as

well as limitations on forms of legal entity (spharagraph e) and on foreign equity
participation (sukparagraph f). The list is exhaustive and includes measures which may also
be discriminatory according to the national treatment standard (AXtidlg. In other
words, all measures falling under any of the categories listed in A2 must be
scheduled, whether or not such measures are discriminatory according to the national
treatment standard of Article XVII. The quantitative restrictiocten be expressed
numerically, or through the criteria specified in fadragraphg¢a) to (d); these criteria do

not relate to the quality of the service supplied, or to the ability of the supplier to supply the
service (i.e. technical standards or dicdtion of the supplier).

9. With regard to market access limitations, such as numerical ceilings or economic
needs tests, the entry should describe each measure concisely indicating the elements which
make it inconsistent with ArticlXVI. Numerical ceiligs should be expressed in defined
guantities in either absolute numbers or percentages; regarding economic needs tests the
entry should indicate the main criteria on which the test is based, e.g. if the authority to
establish a facility is based on a ptgiion criterion, the criterion should be described
concisely.

10.  Approval procedures dicensing and qualification requirements, such as financial
soundness or membership in a professional organization, are frequently stipulated as
conditions to obtain cence. If they are of a nediscriminatory nature, and therefore to be
applied equally to nationals and foreigners, they should not be scheduled underxAfticle

Nor should they be scheduled under ArtXMl as long as they do not contain any oéth
limitations specified in ArticleXVI. However, if such approval procedures or licensing and
qualification requirements are discriminatory, they should be scheduled as national treatment
limitations. If approval procedures or licensing and qualificatezuirements contain any of

the limitations specified in ArticlXVI, they should be scheduled as market access
limitations. It has been pointed out that in some schedules the granting of licences has been
subject to review, possibly meaning they arentgd on a discretionary basis. In such a case
the right to supply the service is uncertain. Therefore such entries should be aviéssd

the objective criteria on which such a review is based are precisely described.
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11. It should be noted that the qudative restrictions specified in sydaragraphga) to

(d) refer to maximum limitations. Minimum requirements such as those common to licensing
criteria (e.g. minimum capital requirements for the establishment of a corporate entity) do not
fall within the scope of ArticleXVI. If such a measure is discriminatory within the meaning

of Article XVIl and if it cannot be justified as an exception, it should be scheduled as a
limitation on national treatment. If such a measure isdisariminatory, it is suject to the
disciplines of ArticleVIl:5. Where such a measure does not conform to these disciplines, and
if it cannot be justified as an exception, it must be brought into conformity with Avticle

and cannot be scheduled.

12.  The followingareexamples ofimitations on market access drawn from the schedules
of specific commitmentsin this regard, paragra@9 on the scheduling of limitations is also
relevant.

€) Limitations on the number of service suppliers:
- Licence for a new restaurant basedam economic needs test.
- Annually established quotas for foreign medical practitioners.
- Government or privately owned monopoly for labour exchange agency services.
- Nationality requirements for suppliers of services (equivalent to zero quota).
(b) Limitations on the total value of transaction or assets:
- Foreign bank subsidiaries limited to x percent of total domestic assets of all banks.
(c) Limitations on the total number of service operations or quantity of service output:
- Restrictons on broadcasting time available for foreign films.
(d) Limitations on the total number of natural persons:
- Foreign labour should not exceed x percent and/or wages xy percent of total.
(e) Restrictions or requirements regarding type of legal eatifgint venture:
- Commercial presence excludes representative offices.
- Foreign companies required to establish subsidiaries.
- In sector x, commercial presence must take the form of a partnership.
® Limitations on the participation of foreign dteg:
- Foreign equity ceiling of x percent for a particular form of commercial presence.

B. LIMITATIONS ON NATIONAL TREATMENT (ARTICLE XVII)

13. A Member grants full national treatment in a given sector and mode of supply when it
accords in that sector and neodonditions of competition no less favourable to services or
service suppliers of other Members than those accorded to its own like services and service
suppliers. The national treatment standard does not require formally identical treatment of
domesticand foreign suppliers: formally different measures can result in effective equality
of treatment; conversely, formally identical measures can in some cases result in less
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favourable treatment of foreign suppliedg (factodiscrimination). Thus, it shéadi be borne
in mind that limitations on national treatment cover cases of Wetliactoand de jure
discrimination as shown in the following examples.

Examples of limitations on national treatnfent

(a) Domestic suppliers of audiovisual services are giueference in the allocation of
frequencies for transmission within the national territory. (Such a measure discriminates
explicitly on the basis of the origin of the service supplier and thus constitutes fordeal or
jure denial of national treatment.)

(b) A measure stipulates that prior residency is required for the issuing of a licence to supply a
service. (Although the measure does not formally distinguish service suppliers on the basis of
national origin, itde factooffers less favourable treatmeatforeign service suppliers because
they are less likely to be able to meet a prior residency requirement than like service suppliers
of national origin.)

It is useful to keep in mind that, unlike Articke/I, Article XVII does not contain an exhaustilisting of the
types of measure which would constitute limitations on national treatment.

14. Regarding the need to schedule residency requirements, it should be decided on a
caseby-case basis, and in relation to the activity concerned, which requireneemts the

need to live in the country as opposed to having a mailing address in the country) constitute a
de factonational treatment restriction and therefore must be scheduled under R¥title
unless justifiable as an exception. If the residency remént is not discriminatory, it would

be subject to the disciplines of Artidl#:5. If it is not consistent with these disciplines and if

it cannot be justified as an exception, it must be brought into conformity with Avti&e

15. There is no obligatio in the GATS which requires a Member to take measures

outside its territorial jurisdiction. It therefore follows that the national treatment obligation in
Article XVIlI does not require a Member to extend such treatment to a service supplier
located in tle territory of another Member.

16.  Article XVII applies to subsidies in the same way that it applies to all other measures.
Article XV (Subsidies) merely obliges Members to "enter into negotiations with a view to
developing the necessary multilateral discips" to counter the distortive effects caused by
subsidies and does not contain a definition of subsidy. Therefore, any subsidy which is a
discriminatory measure within the meaning of Arti¥Il would have to be either
scheduled as a limitation on nata treatment or brought into conformity with that Article.
Subsidies are also not excluded from the scope of AttioI®IFN). In line with the
paragraph above, a binding under Article XVII with respect to the granting of a subsidy does
not require a Meiler to offer such a subsidy to a services supplier located in the territory of
another Member.

17. Restrictions on the purchase, lease or use of real estate, connected with the supply of a
service inscribed in a schedule, are national treatment limitaticthe textent that different
conditions apply to foreign services suppliers which alter the conditions of competition in
favour of service suppliers of the Member compared to like service suppliers of any other
Member.

2 More examples of frequently occurring national treatment restrictions are listed in Attachment 1.
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18. A Member may wish to maintain meassirevhich are inconsistent witboth
Articles XVI and XVII. Article XX:2 stipulates that such measures shall be inscribed in the
column relating to ArticleXVI on market access. Thus, while there may be no limitation
entered in the national treatment colymthere may exist a discriminatory measure
inconsistent with national treatment inscribed in the market access column. However, in
accordance with ArticlXX:2, any discriminatory measure scheduled in the market access
column is also to be regarded abextuled under ArticlXVIl and subject to the provisions

of that Article. When measures inconsistent with both Articles XVI and XVII are inscribed
in the column relating to Article XVI (as provided for in Article XX:2), Members could
indicate that this ishe case (e.g. by stating "also limits national treatment” in the market
access column).

C. ADDITIONAL COMMITMENTS (ARTICLE XVIII)

19. A Member may, in a given sector, make commitments with respect to measures
affecting trade in services not subject to schedulinder ArticleXVI and XVII. Such
commitments can include, but are not limited to, undertakings with respect to qualifications,
technical standards, licensing requirements or procedures, and other domestic regulations that
are consistent with Articlgl. Additional commitments are expressed in the form of
undertakings, not limitations. In the schedule, the Additional Commitments column would
only include entries where specific commitments are being undertaken, and need not include
those modes of supplwhere there are no commitments undertaken or any entries at all
where no ArticleXVIll undertakings are made.

D. EXCEPTIONS

20.  All measures falling under Articl¥lV (General Exceptions) are excepted from all
obligations and commitments under the Agreemerd, therefore should not be scheduled.
Clearly, such exceptions cannot be negotiated undetlPairthe Agreement. Likewise, any
prudential measure taken in accordance with parag@hof the Annex on Financial
Services constitutes an exception toe thgreement and should not be scheduled.
Notwithstanding any other provisions of the Agreement, a Member shall not be prevented
from taking measures for prudential reasons in accordance with paragraph 2(a) of the Annex
on Financial Services. Measureslifeg under ArticleXll (Restrictions to Safeguard the
Balance of Payments) are also exceptions and should not be scheduled. XArpoterides

for separate disciplines for such measures, including notification and consultation.

E. SPECIFICCOMMITMENTS AND MFN EXEMPTIONS

21. A Member taking a national treatment or a market access commitment in a sector
must accord the statgdinimum standard of treatment specified in its schedule to all other
Members. The MFN obligation requires that the most favourable te@dattuallyaccorded

in all sectors, whether the subject of a commitment or not, must also be accorded to all other
Members. Where an MFN exemption has been granted for a measure, a Member is free to
deviate from its Articldl obligations, but not fromits Article XVI and Article XVII
commitments. Therefore, in such cases, a Member may accord treatment in that sector more
favourable than the minimum standard to some Members, as long as all other Members
receive at least that minimum standard of markeess and national treatment appearing in

its schedule. In such cases, it is not possible for a Member to accord less favourable
treatment to certain Members than that specified in its schedule (for example, on grounds of
reciprocity or the lack of it).






