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ABSTRACT

The Trade.Com PMU jointly meghwith the SADC Secretariat a five day seminar on the legal aspects of
trade policy, regional and multilateral trade negotiations for SADC EPA States. The seminar was held fron
18 to 22 May 2009 at the Protea Hotel Waterfront Centurion in South Africa.

Experts from academia, international law firms, international consulting firms, think tanks (European Centri
for Development Policy Manag&@®RM, Botswana Institute for Development Polici IBidysis

and the Caribbean Regional Negotiating M&gtiiidr made presentations, giving insights into specific
aspects of international trade law, in particular those pertaining t&€Gh&ERNBRGd WTO

negotiations. The topics dealt with ranged from trade in goods and trade in services réasrade related a
such as intellectual property, competition policy and investment. The programme also included a session ol
contentious issues in SADEPA negotiations as well as a discussion session on the extent to which the
EPAs contribute to the processiahakmtegration in the ACP. The extent ®8Alditerim EPA

promotes deepiategration in the SADC region was an issue which was discussed all throughout the
week.

The SADC participants in the Seminar were essentially legal and tramettexpeléydnt ministries

of the 6 SADC EPA Member States and South Africa involved in the negotiations. In addition,
representatives of the SADC Secretariat, Brussels based representatives of SADC Member States to the
European Union closely invalvethe EPA negotiations; hub and spokes designated by the
Commonwealth Secretariat, and a few non state actors (e.g. Namibian AgricultudAFTgde Forum
attended the Seminar.

The Seminar stimulated open and lively discussions between pdrsgipakéssaand between the
participants themselves, allowing a fruitful exchange of opinions and best practices.

The TradeCom PMU would like to thank all the participants, the speakers and the chair persons for
contributing to make the Seminar assucces
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1. Background and purpose of Seminar

Following a request received frddAIDE Secretaridite TradeCom PMU jointly organized with

the SADC Secretadedaized a five day®inar on legal asfseof trade policy, regional and
multilateral trade negotiationSADICEPA $tes TheSeminawas intended gpve SADC
representativegsights into specific aspects of international trade law, in particular those
pertaining to the EPA and WTOateEmstso as be better prepared to negotiate and implement
successfully the mentioned Agreeifiemtsutcome of the Seminar was to gelismassion

and exchang# views and best pradietsveen a team of lawyers and other experts well versed

in di#rent aspects of international tradehlawvere invited ke presentations on the
various topics, and lawyers and negotiat@& Mm@ AStatesand South Africa

The SADC participants in the Seminar were essentially legal experts amsdftoadéhexpert

relevant ministries involved in the negotiations at national level in the 6 SADC EPA Member State:
and South Africa. In addition, representatives of the SADC Secretariat, 5 Brussels based
representatives of Missions of SADC EPA States opdha Buion closely involved in the

EPA negotiations, 4 spokes designated by the Commonwealth Secretariat and a few non state
actors (e.g. Namibian Agricultural Trade Forum) attended the Seminar.

The taining was provided dX¥perts from academia, natemal law firms, international
consulting firms, think thgBksopean Centre for Development Policy MaraGe&Réht
Botswana Institute for Development Policy -Bii2BAs)and the Caribbean Regional
Negotiating Machir€RNM

The full listofppa i ci pants, includinlgstoPpeadakerir pant soava

28 4EA 3AI ET AOB8O 001 COAI T A

The eperts made presentations on a variety of topics ranging from trade in goods, trade in
services, technical issues (tradetfaniliTeB3 and rules of origirte trade related areas (e.g.
intellectual property, competition policy, investment, government procuremeiw®, trade defen
mechanisms a@mstitutional aspects of ERBkIding a session on contentious issues-in SADC



EC EPA negationsEach session was followed by a Qué&stiosiwers/Discussion Session.

The programme also included social gatherings intended to promote discussions amongst the
participants in a more informal séthiegeinitiativesncluded avelcome cocktaihd @&
eveningliscussionntheextent to which EPAs contribute to the process of regional integration
(keynote speech was maderbiartzenber@irectoof TRALAL The full programme of the

Seminar is enclosed as Annex 1.

The workshop providedgaifstant amount of information oratioeigradetopicswith a

spedic focus on EPA negotiatiims.speakers highlighted key issues on the various topics on

the agenda for the use of the negotRaaisipants benefited from the discussidns whic
foll owed each of s Moreovethanksaokeepreseace gfCagbbeam t at i on
Community representative wiob&an personally involved in the CARIFEIREAA
negotiationparticipants were given insigtns @ARIFORUBC EPAnegotifonspertaining

to services and investmé&he Seminawas also an occasion S&DClegalexperts and

negotiatot® exchangeiews and best practidthcolleagues dffferentountriesxperiencing
similaproblemwhile negotiativga-visthe EU

The TradeCom PMU representative welcomed paatncipamthed a fruitful meeting; she
welcome dialogue within the weBke meetingas officialljopenedoy MsTeresa Thorp
Services and Investment Law Advisor, Trade, Industry, Finance an@ IRl)eBtreetorate,
SADC Secretarits Thorput the seminar into the contth@BPA negotiatior@hewalked
through the programme and extended gratitude from the SADC SecretariahgstbhE. Mr.
Cumberbatch technicaupporprovided kthe TradeCom Facility PMU

H.E. Edwin Laurenégtiations coordinator for the Commonwealth Secretariat, chairman for the
morning sessions, welcomed the Seminar as a timely initiative to assist representatives to
negotiate and implement EPAs. He stledsedast range of technical issuddoe looked

at during the weeThiswouldbe part of a process to come upawitkaningful position for
SADC.Ambasador Laurent underscored the impottaiceverybody has an adequate
understanding of thgies to contribute to the whaleessHealso extended gratitudthéo
TradeComMUunder the leadership of Ambassador Cumberbatch.

The first daget the scerfer negotiatirigade in Goods. Thefirst session (Module 1) on trade
in_goodsenvisagetb function in concert with the second session (Module 2) on WTO rules on
preferential trade, introduced and covered not only the rules addressing trade in goods but also
functioned as a broader | nMrHaondsuSal¢maomnrandi nt o t F
Ms Hadil Hijazi led the participants through the legal principles, but also offered occasional
comments on economic and policy aspects where useful.

The first session, before addressing key details of the basic rules on trade BAJobds in the

1994 and in the EPAs, in particular theEEADErim EPA initialled in late 2007, started out

with a reflection on trade policy tools, their rationales and their reflection in WTO and EPA rules.
With seminar s par t iassadpr&dwindsauient, wiintemaa prdactively h e  (
with the lecturers and to offer questions and comments to intervene at the respective thematic
junctures rather than only at the end of the presentations, the rather lively discussion set the tone
and style fdurther discussions to come during the seminar week.



Mr. Schloemann | ed into the subject through
tariffs, quotas, export subsidies, local content requirements and voluntary export restraints.
Following a broad overview of the treatment of trade in goods under WTO and EPA parameters,
the session then examined in some detail key WTO/EPA rules relating to border measures, non
discrimination and exceptions. The treatment of the WTO rulpaytiopsorsea reminder of

existing knowledge, offered the backdrop for the respective aspects of the treatment of trade in
goods in EPAs. Matters of particular interest and concern for participants included in particular the
treatment of export taxe8gaand quantitative export restrictions, safeguards, the variations of
nondiscrimination principles found in WTO agreements and the EPAs, including the concept of
Ali ke products, 0 the reach of theedwiht i onal
Article Il of the GATT, aniiscussed in further detail during the secondi stbssi@ther

contentious MFN clauses in EPAs.

The first session, originally scheduled to end at lunchtime, was extended into the afternoon as the
session develap@to an ongoing discussion with the presentations forming the backdrop for a
highly informative exchange of views.

In thesecond session (Module 2) on WTO rules on preferential trade alrfadijéinanis

took the lead in exploring and explamikgytlegal issues involved in the operation of WTO
provisions covering preferential arrangements. Her presentation, moving in concert with a lively
host of intervening questions and comments from participants, in a first step addressed the key
norms covimg preferential trade agreements, namely Article XXIV of the GATT, Atrticle V of the
GATS and the AEnabling Clause. 0 I n particul
AMFN Cl auseso and their | egaintertsgintemestdroml e gi t i
the participants. The AEnabling Clauseo the
namely to cover developed countriesd GSP pr
EC6s preference prEBA notleast & selatGrste the irgSrant role thely

play in context of the EPA negotiations, namely to offer alternatives for some ACP states to the
conclusion of EPAs.

Of major interest and concern for the participants was the issue of tiadidTPocess for

EPAs. Ms. Hijazi led the participants in some detail through the main issues and provided furthel
information in the form of@at@ factual summary outlining the main aspects and parameters of

the notification process. Reflectiegitcdiscussions at the highest negotiating levels between
SADC EPA states and the EC, several issues became the focus of further detailed questions fron
and intensive discussions with participants. These issueagéncllideduneasy relationship

between the somewhat provisional status of (only) initialled EPAs, not least in view of the ongoing
negotiations on the fAcontentious issues, 0 t|
and the assumptions underyl yDenayi stiloen 0r uMmhda sc ho
principle, the notification of preferential trade agreements at an early stage.

Perhaps not surprisingly given its timeliness, this latter discussion could not be concluded withir
the time allocated on Monday, prothptimged to carve out time for a continuation on Tuesday

afternoon. This provided the opportunity fo
programme by addressing the various legal issues relating to the (overlapping) regionalism(s) in
Southen Afri ca, including issues relating to



under the emerging NAMA Modalities atal sbene surprisingonsequences of the regional
preference clauses in the EPAs.

Substantive highlights of the discussioiied:
U Export subsidies and their use as a policy tool
U The treatment of expottesinder EPAS
U The MFN clause and NT in the EPAs
U The effectiveness of the WTO system
U The WTO notification process for EPAs

The second dayas devoted ¥echnical Issues (Module 3)starting with presentatioan
Agriculturencluding SPS issues, subsidies and special sabggMarddton Zunckel

Agricultural trade has featured prominently in the multilateral trading system since its inception
under the Genersgreement on Tariffs and Trade (GATT) in 1947. In 1994 the WTO Uruguay
Round produced a stand alone agreement to deal with agricultural trade issues known as the
Agreement on Agriculture. The present WTO negotiations under the Doha Development Agenda
havefocused primarily on trade in agriculture, and it has been mooted that agricultural trade is at
the heart of the present impasse in the talks reached in July through December 2008. Concurren
with the negotiations Africans have also been party toaf regidel trade agreements

having agricultural components. There have been some important agricultural dispute settlement
cases that have been brought before the WTOC¢
agricultural producers have becenmeasimgly frustrated at the trade barriers faced by their
agricultural sectors due to distortions introduced by the developing world. As an example in SADC
South Africa is a free trade orientated net agricultural exporter with as many as 3 million plus
citizens involved in agricultural production across the commercial and subsistence farming sectors
These ingredients all make of an interesting mix of regional and multilateral negotiating dynamics
where Southern Africa has an increasingly notaplayole to

The discipline of the Agreement on Agriculture is predicated on what is commonly referred to as
the three pillars, which are export subsidies, domestic support and market access. The pillars are
interrelated. The interplay of these three facides por the generation of exportable surpluses

that would not otherwise arise. In a competitive market, internally supported prices can generally
be sustained above world market prices only if import competition is curtailed and, when surpluse:
occur, xport assistance is provided. Thus market access curtailment and export assistance
underpin price support. It is this dynamic that gives rise to trade distortion in that importers no
longer buy the least costly goods of the most efficient expotéa lpurahase from

whatever source can offer the lowest price net of the government subsidy as confirmed by the
OECD. Africans have long felt that the architecture of the agricultural trading regime is skewed
against their best interests.

I n themWin®begyersubsidies in general are ide
of traffic lights: green (permitted), amber (slow down and reduced), and red (forbidden). In
agriculture, the system is more complex than for industrial goodsurEhaghgeicidnt has

no red box, although domestic support exceeding the reduction commitment levels in the ambel
box is prohibited; and there is a blue box for subsidies that are tied to programmes that limit



production. There are also exemptions fqg demedp count ri es, someti mes
including provisions in Article 6.2 of the agreement.

In the area of market accessfamdinborder measures are replaced by tariffs that provide
substantially the same level of protection. Tariffg fiesultims tariffication process, as well as

other tariffs on agricultural products, are to be reduced by an average 36 per cent in the case of
developed countries and 24 per cent in the easle@hd countries, with minimum reductions

for each tafrifine being required. Reductions are to be undertaken over six years in the case of
developed countries and over ten years in the case of developing coedetrédspddast

couttries are not required to reduce their tariffs. In the case afdadffesipgt me d o6speci a
safeguardd6é provisions wild.l all ow additional
denominated in domestic currencies below a certain reference level or in case of a surge of
imports. The trigger in the safeguard foisumges depends on the import penetration currently
existing in the market, i.e. where imports currently make up a large proportion of consumption, the
import surge required to trigger the special safeguard action is lower.

Export subsidies are diseiplio reduce the value of export subsidies to a level 36 per cent below

the 19880 base period level over thgeaiximplementation period, and the quantity of
subsidised exports by 21 per cent over the same period. In the case of develtpeng countries,
reductions are titirds those of developed countries overeartperiod (with no reductions

applying to the ledsteloped countries) and subject to certain conditions, there are no
commitments on subsidies to reduce the costs of marketiof a&ypoultural products or

internal transport and freight charges on export shipments. Where subsidised exports have
increased since the 198tase period, 1¥21 may be used, in certain circumstances, as the
beginning point of reductions althloeigingboint remains that based on the9D9Bé&se

period level. The Agreement on Agriculture provides for some limited flexibility between years in
terms of export subsidy reduction commitments and contains provisions aimed at preventing the
circumvemtn of the export subsidy commitments and sets out criteria for food aid donations and
the use of export credits. In the present Doha draft modalities text, export subsidies should be
completely phase out by 2013. This remains to be seen in prhetibeagilomkéd position in

the negotiations.

A good example of the 3 piiUpllaarnsd iQo tptroancét idcies
action was brought by Brazil against the United States on cotton. The Upland Cotton case is a
landmark judgméinat is sure to attract a wealth of writing and will certainly be one of the most
definitive pieces of jurisprudence in WTO law in the arena of agricultural trade. The African
continent is home to some of tnlybavenawestedd 6s | o
interest in the pursuit and impact of reform in this sector. This is evidenced by the political activity
that has surrounded the cotton in the WTO since June 2003, culminating in the prominence of the
Sectoral Initiative on Cotton iexhef the July 2004 and 2008 Packages with the now famous
terms describing the future work on cotton \
specificallyd. Juxtaposition this to the Upg
modestly active. It is the view of the presenter that this modesty is nonetheless significant as an
awakening to the role of dispute settlement as a trade policy tool for African countries, as was abl
demonstrated by Benin and Chad who performey exditeaa@parties in the case.



The Agreement on the Application of Sanitary and Phytosanitary Measures (the SPS Agreement
is sometimes called theilar of the Agreement on Agriculture, and is specifically referenced in
article 14 of the agnoeltagreement. The SPS Agreement concerns the application of food
safety and animal and plant health regulations. The aim of the SPS Agreement is to ensure that &
countryods consumers are being suppatonted with
standards the country considers appropriate, while at the same time, ensuring that strict health anc
safety regulations are not being used as an excuse for protecting domestic producers. The SPS
Agreement sets out the basic rules for foochdadeiynal and plant health standards. It allows
countries to set their own standards. But it also says regulations must be based on science. They
should be applied only to the extent necessary to protect human, animal or plant life or health. SP¥
regulatios should not arbitrarily or unjustifiably discriminate between countries where identical or
similar conditions prevail. Africa has a particular concern as regards the unfair application of SPS
measures to its exports of food products.

Mr Pi t s enftian sod DDOAnNegotiattons on Agriculture concluded thiglisession.
presentation covered issues relating to: market access, domestic support, export competition anc
the special safeguard mechanism (which, technically speaking, forms part afetbe market ac
issues). As regards market access, the presentation provided an overview of the tiered approach t
tariff reductions as well as the flexibilities that would be available under the approach, such as fol
sensitive and special products. With resjmeestic support, the presentation covered the

main principles applicable to amber box, blue box and green boxisugportigkeeption

and the overall trade distorting support. In the area of export competition, the presentation made
referencéo the envisaged phaset f or Apureo export subsidie
would apply to export credits, exporting state trading enterprises and international food aid.
Moreover, the general ideas for a special safeguard mechanisnd (béielailaiole for

developing counties only) were presented to the participants.

Highlights of the discussions included:
U Export subsidies in agriculture
U Notification to the Committee of Agriculture
U Distinction iHethvwaenial? reatfhbeaxeasa i fi c

In the sulegiuent sessiptogether with Mr. Christian Pitschas, Ms Hijazi was responsible for
giving presentations@ustoms and Trade Facilitatiiile Mr. Pitschas covered the DDA
negotiations regarding trade facilitation, the consuitdrdrfaspecific SADC EPA issues on
trade facilitation.

Ms Hijazi shared her initial observations regarding the key elements of the relevant chapter of the
SADC Interim EPA on customs and trade facilitation and walked the participardsyon a provision
provsion basis through the chapter.

While some of the provisions under the chaptaaffareaten and elaboration on trade
facilitation elements in WTO agreements and some provisions contain numerous principles basec
on key World Customs OrganiXd@nconventions and instruments, other provisions contain
additional obligations including the elimination of mandaionyeprenspection and the
elimination of mandatory use of customs brokers. In addition, numerous provisions strongly



emphasize theed for cooperation, coordination and assistance between the relevant SADC and
EC agencies.

Mr Pitschasd | DDAdNegotiationsioro Tradd Fadilitatihies despect) he

divided his presentation in two parts: the first part was dbeotediased negotiations,

whereas the second part dealt with the envisaged mechanism for technical assistance and
capacity building measures (hereina@Brmechanism

The first part on the-teaged negotiations began by recapitulatingpttatimg modalities, as

laid down in the work programme of thRddwith(i.e. the ministerial declaration of the WTO
Ministerial Conference in Doha in 2001) and Annex D of the 2004 July Framework Agreement. A
these modalities call for a clarifieatébmmprovement of GATT Articles V, VIII and X, the
presentation recalled the essential elements of these provisions and highlighted the core aspects
of the @ generation proposals, submitted by WTO Members, on clarifying and improving these
provisions.

The second part on the TACB mechanism addressed some of the issues that are being discussec
by WTO Members, in an informal manner, namely: needs assessment, categories and schedules
of commitments, implementation plans and the tasKoofmaifiée. \WTMembers have not

reached a final agreement on any of these issues but appear to have made some progress. The
negotiating process on the TACB mechanism has been formalized somewhat through the recen
appointment of a friend of the chair. The latteerfdagard a list of questions which now form

the basis of the discussions.

Discussion points included:
U Additional commitmentkerrelevant chapter oSA®C Interim EPA
U Regional harmonization of customs legislation

The followirgession otechnical barriers to trade, part of MoedléBHannes Schloemann

of WTI Advisors/MSBH Rechtsanwalte, aimed to use the short time available to both recall key
principles of TBT disciplines in the WTO TBT Agreement an&@h&RARAd to provide

participants with some detailed legal insights using a somewhat unusual perspective, namely thai
of a government lawyer monitorirg@B legislative or regulatory measures.

Under the headliieWh at are ATechni cal B aorthey neattesin t o Tr a
trade and Mt Bchloemanm apénedcthgainohighly interaciiveession with a

discussion of the rationales behind and problems related to the use of standards, nationally and
internationally, before recalling the keytsoatehe TBT Agreement, namely technical
regulations, standards and conformity assessment procedures. With a focus on the idea of gooc
regulatory practice the session moved on to discuss the challenge of harmonization through
international standardinadiod equivalence, highlighting their treatment in 86CSADE P A 6 s
chapter on TBT (cooperation, support, recognition etc.).

The main accent of the session | ay on the dj
from t he s aitwk. Thegartcipantd sereprevidedpwithca @h€allistf or mi ty o
a Law, Regul ation or ot h eesigndllet@ assist legalvandt h t h

technical officials of WTO Members in their monitoring and compliance work when working with



standa r d s , technical regul ations and conformit
the participants step by step through the main legal parameters to be considered and taken into
account when designing, implementing or monitoring TBT measures.

Proeeding under the umbrella of six main heading$l hSowe, (2) Gateway: Which body /

level of government is involved?, (@)sddomination, (4) Necessity / proportionality, (4) Use of
international standards, (5) Transparency requiremen@oafadni@y assessment: Special

rules he emphasized and explored in particular certain issues of importance and/or complexity that
users of the TBT Agreement should look out for. These included, for example, the double functior
of international standgffds technical regulations: general obligation to use them; rebuttable
presumption of fAnecessityo) and the highly
requirements for conformity assessment procedures (Art. 5 of the TBT Agreement).

Hidhlights of the discussion included:
U Additional flexibilities for Developing Courangs thise use of international standards
in internal regulation

Thethird daywas dedicated Twade Related Areas (Module ¥ The day opened with a
presentation émvestmenby Mr Rian Geldenhuys.

Prior to the Uruguay Round negotiations, the linkage between trade and investment received little
attention in the framework of the GATT. Idbhegpay Round we can only make a few legal
linkages between tradeiamestment. The first linkage would be when a foreign investor needs

to make use of local content (or local sourcing requirement), which would explicitly discriminate
against imports in favour of the like domestici gredaet violating the Nationatrent

obligation of the GAT (Art 1ll:4). Export requirements, linked with subsidies for the foreign investor
could, in some circumstances, constitute an export subsidy which is the only subsidy banned in
terms of GATT (Art XVI). Thirdly, it may the doaeign investor has to adhere to a trade
balancing requirement, i.e. that the foreign investor is limited to the value of imports allowed into &
host country compared to the value of exports. In such circumstances, the limitation on imports
could congute a local sourcing requirement and would thus violate Art Ill:4 of the GATT.
However, it could also be that such requirenrn
as they would place a (variable) quantitative limit in impaiso Miotag Art Xl as it may

constitute a quantitative ban on exports. Additional investment measures which could implicate the
GATT are: where there are investment requirements on foreign ifressdis peresntage

of earnings in the host cpumtwhere there are limits on the repatriation of profits. Both of these
requirements could arguably constitute violations of Article XV which requires member countries t
adhere to IMF rules with respect to balance of payments and exchange arrangements.

Perhaps the most significant development with respect to investment in the period before the
Uruguay Round wasuling by a GATT Panel in a dispute settlement proceeding between the
Unitet at es and Ca& nrdnnastratioh of thé Eoeeigestideat Review Act

(AFI RA0) O a GATT dispute settlement panel C «
certain types of undertakings which were required from foreign investors by the Canadian
authorities as conditions for the approval wiemmvpsbjects. The undertakings were made by

foreign investors in order to have a favourable consideration of their investment proposals, basec

10



on the fact t hat the essenti al criterion f
significant bertgfh Canada, significant benefit being defined to include increases in employment
and exports, technology transfer and advanc
So although these undertakings were not legally required, once tleeyhegrerenadegally

enforceable. These undertakings pertained to the purchase of certain products from domestic
sources (local content requirements) and to the export of a certain amount or percentage of outpu
(export performance requirements). ThedPaheled that the local content requirements were
inconsistent with the National Treatment obligationlb#l Artitle GATT but that the export
performance requirements were not inconsistent with GATT obligations. The Panel emphasized
that at issuin the dispute before it was the consistency with the GATT of sp&idid trade
measures taken by Canada under its foreign investment legislation and not Canada's right to
regulate foreign investment per ;]

The panel decision in the FIRA cassgndiEant in that it confirmed that existing obligations

under the GATT were applicable to performance requirements imposed by governments in an
investment context in so far as such requirements invbstertiagleneasures. At the same

time, the pel's conclusion that export performance requirements were not covered by the GATT
also underscored the limited scope of existing GATT disciplines with respecelatedich trade
performance requirements.

Clearly the GATT rules extend only tovelyatatirow range of investment measure with direct

and immediately identifiable impacts on trade. In the Uruguay Round the US in particular sought ¢
much more comprehensive GATT code on investment, based upon that principle of free access tc
foreign maeks. Based on this principle, the investment measures disciplined by the GATT would
no longer be limited to measures such as local content requirements that discriminate against
imported products, but would extend to a potentially vast range oficlemesdtidVpO

Members that create barriersbimuimd foreign investment regardless of whether specific trade
impacts are present. Other Member States were more skeptical than the US and rather saw the
Uruguay Round negotiations on Trade Related triMestsuees as that of developing a more

detailed and explicit rules with respect to measures that appear inconsisstabhgiiedvell

GATT principles, such as National Treatment with respect to products. Thus just an extension of
the analysis perfedrby the GATT Panel in the FIRA case.

The Punta del Este Ministerial Declaration which launched the Uruguay Round thus included the
subject of tradelated investment measures as a subject for the new round through a carefully
drafted compromise which eads:

fFollowing an examination of the operation of GATT Articles relateddstribgvieaaied
tradedistorting effects of investment measures, negotiations should elaborate, as appropriate,
further provisions that may be necessary to avoiddveusd effects on trade

The emphasis placed in this mandate on trade effects made it clear that the negotiations were no
intended to deal with the regulation of investment as such as the US would have wanted.

The Uruguay Round negotiations omdasel® investment measures were marked by strong

disagreement among participants over the coverage and nature of possible new disciplines. While
some developed countries proposed provisions that would prohibit a wide range of measures in

11



addition to the &aontent requirements found to be inconsistent with Article Il in the FIRA panel
case, many developing countries opposed this. The compromise that eventually emerged from the
negotiations is essentially limited to an interpretation and clahécapipicafion to trade

related investment measures of GATT provisions on national treatment for imported goods
(Articlell) and on quantitative restrictions on imports or expoXh. (Ahide the TRIMs

Agreement does not cover many of the melaaurgere discussed in the Uruguay Round
negotiations, such as export performance and transfer of technology requirements.

The coverage of thRIMSAgreement is defined in Attiolhich states that the Agreement

applies to investment measuredrédateade in goods only. Thus, the TRIMs Agreement does

not apply to services. It also does not extend to any level to which the US aspired in the Uruguay
Round.

The terel @&teddieenvestment measureso EATRI Mso0)
the Agreement contains in an annex an lllustrative List of measures that are inconsistent with
GATT Articld:4 or Artic:1 of GATIO94.

The Illustrative list:

1. TRIMs that are inconsistent with the obligation of National Treatmein pereigegpfod

of Article Ill of GATT 1994 include those which are mandatory or enforceable under domestic law
or under administrative rulings, or compliance with which is necessary to obtain an advantage, anc
which require:

(a) the purchase or use berdarprise of products of domestic origin or from any domestic
source, whether specified in terms of particular products, in terms of volume or value of products
or in terms of a proportion of volume or value of its local production; or

(b) that an enpeise's purchases or use of imported products be limited to an amount related to
the volume or value of local products that it exports.

2. TRIMs that are inconsistent with the obligation of general elimination of quantitative restrictions
provided for iragagraph 1 of Article Xl of GATT 1994 include those which are mandatory or
enforceable under domestic law or under administrative rulings, or compliance with which is
necessary to obtain an advantage, and which restrict:

(a) the importation by an entgfrigroducts used in or related to its local production, generally

or to an amount related to the volume or value of local production that it exports;

(b) the importation by an enterprise of products used in or related to its local production by
restrictig its access to foreign exchange to an amount related to the foreign exchange inflows
attributable to the enterprise; or

(c) the exportation or sale for export by an enterprise of products, whether specified in terms of
particular products, in termdwhecor value of products, or in terms of a proportion of volume or
value of its local production.

As an agreement that is based on existing GATT disciplines on trade in goods, the Agreement is
not concerned with the regulation of foreign investulisniplirtes of the TRIMs Agreement

focus on discriminatory treatment of imported and exported products and do not govern the issue
of entry and treatment of foreign investment. For example, a local content requirement would fal
within this ambit and neasares which deal with the entry of investment or the protection of
investors (beyond the level of the principles contained in the GATT).

The general WTO dispute settlement procedure, as laid down in the Dispute Settlement
Understanding, also appliedisjputes arising under the TRIMs Agreemen8)(Adsties
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relating to the alleged inconsistency of particular measures with the TRIMs Agreement have beer
raised in a dispute settlement proceeding in which a panel was establcsimegnamirtp97

measures applied by Indonesia in the automotive sector. The TRIMs Agreement has also been
referred to in the disputes concerning the European Community's import regime for bananas;
however, the panels established in those disputes did not make firthegERikider

Agreement. Measures taken by Brazil and the Philippines have been the subject of bilateral
consultations pursuant to the TRIMs Agreement.

The detailed contents of FTAGs and BI TOos mi
involved, bt typical BIT or investment chapter in a FTA will address the following aspects
regarding foreign investment regulation:2

- Definitions of investment and investor

- Most Favoured Nation (MFN) and National treatment for investors

- Compensation for expropmiati

- Performance requirements

- Investmerdpecific dispute settlement
In addition to the above, such agreements will typically provide for a number of exclusions in orde
to protect specific national or regional interests.
A peculiar aspect of the EC meRytiations is that although the comprehensive EPAs are
intended to include investment chapters, some of these typical investment aspects have not beer
included, and may not be included in the ongoing negotiations. This is due to the fact that the EC
lacls the exclusive competency to negotiate investment agreements on behdlftbisthe Union
competency still resides with individual EU Member States.
Aspects such as compensation for expropriation and investment specific dispute settlement
provisionsateher ef ore found in BITO0s concluded by |
but the comprehensive CARIFORUM EPA thus far concluded is limited to a chapter on commercia
presence.

As an example when | ooki ng eAgreefénd pravisiens (t he
on investment, it established National Treatment and MFN obligations with respect to investors ant
investments. NT for example is required with respect to establishment, acquisition, expansion,
management, conduct, operation anor shéposal of investments. In effect, the NT obligation
embodies a right of establishment. Of course there are specific exclusions and reservations for
different members of NAFTA in specific sectors. NAFTA also prohibits various kinds of
performance mg@gements, including minimum export, domestic content, domestic purchasing and
technology transfer requirements. Importantly, NAFTA also prohibits the direct or indirect
expropriation of an investment unless certain criteria are met. (for interas: hke tte

expropriation be for a public purpose; undertaken-giecamimitory basis; in accordance

with due process; and with payment of full compensation at market value). These requirements are
also contained in the SADC Protocol on Fthimvestment, but the protocol rather sets goals

of increasing investment, by laying a very board framework for increased investment and does no
effectively deal with the treatment of investments by foreigners (such as by creating obligations ir
terms oMFN or National Treatment).

An analysis of the main provisions of the CARIFORUM EPA as it relates to foreign investment
regulation and commercial presence can be summarised as follows:
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The EPA addresses direct foreign investment through the e¢sibbbshmercial

presence,

Provides for Mdésvoured Nation and National treatment at -batidl mest
establishment phase, but with provision for exclusions and limitations on liberalisation
in selected sectdrsghrough a Schedule of commitmentsestment. Market

Access is assured by introducing limitations to the types of measures Cariforum States
can use to regulate commercial presences and investors. Liberalization of existing
regulatory regimes is achieved by requiring all signatory Géegaidiwigre

applicablé remove measures currently in place and commit not to introduce
measures in the future that operate as:

Limitations on the number of commercial presences

Limitations on the total value of transactions or assets or thetgesfuaeme

economic needs test;

Limitations on the total number of operations or the total quality of output

Limitations on the participation of foreign capital in terms of a maximum percentage
limit on foreign shareholding

Measures which restrict or eegpécific types of establishments through which the
investor of the other party may perform an economic activity

Reportedly will not require CARIFORUM states to amend existing legislation and
regulations to give effect to the above, as the Carribeah NRegptiation

Machinery has indicated that little need for legislative change is necessary to give
effect to these commitments (thus domestic foreign investment regimes must just be
bound).

MFEN Flexibility: MEN treatment for EU investors is retubbedess favourable

t han that awarded to Aany major tradin
may conclude later agreements, indicating that CARIFORUM states need not afford
EU investors the same treatment they provide to foreign investtopifrgrandeve

|l east developing countries. AAny maj or
country or any country accounting for a share of world merchandise exports above one
percent. MFN treatment for CARIFORUM investors however requidfotide EU t
them treatment no |l ess favourable than
MFN rul eds application is |limited by ex
within the CARICOM Single Market and Economy and the internal market created by
the CARIOMDominican Republic FTA. Thus it means that CARIFORUM States
need not treat EU investors as favourably as investors from other CARIFORUM
States.

Lastly the MFN rules is further bended by allowing a signatory Cariforum State to enter
into a FTA with ardhparty where more favourable treatment is accorded to such a
third party, provided that the signatory Cariforum State/s and the EU will enter into
consultations to decide whether the signatory Cariforum State/s can deny the EU more
favourable treatment.

Limited protection measures: Host countries guarantee not to restrict the free
movement of capital relating to investments made under the investment chapters, but
are not required to provide guarantees regarding the payment of fair compensation in
the &ent of expropriation, and

The EPA does not include any invespeeifit dispute settlement procedures.
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- Transparency is critical to notions of liberalisation and is often cited as a liberalising
effect of International Investment Agreements. Jaeentamsticulation of
exceptions to treaty commitments on investment, including referencing the particular
measures (law or regulation), allows investors to make more informed decisions and
thereby amounts to a more liberal and open investment emhesigaatory
CARI FORUM statesd schedule provides | im
is provided on roonforming measures. No doubt negotiators were wary of this and
had in mind that transparency would be improved considerably las part of t
mechanism for ongoing discussions and future negotiations established under Article
13

The SADC EPA in particular, requires the parties to negotiate an investment chapter by 31
December 2008, but does not contain any details regarding theterattafetioe envisaged
investment liberalization.

The SADC IEPA also establishes a timeframe for future negotiations on investment (31 Dec 2008)
It does not stipulate what the investment Chapter should entail, but does mention that the
negotiations taketo account the relevant provisions of the SADC Protocol on Finance and
Investment and that the EU provide adequate technical assistance to facilitate negotiations and
implementation of the Investment Chapter.

SADC Protocol on Finance and Investmamnithasms the acceleration of growth, investment,

and employment in the region through increased cooperation, coordination, and macroeconomic
management. These objectives are very broad and there is little or no indication on how these wil
be achievedh general the Protocol lacks clear targets, timing and decision making structures to
define the detail it currently lacks. There are no enforcement mechanisms to ensure that unilatera
behaviour at member state level is sanctioned. Where desiiatdeaas@rqiressed, these

are bound by the limits of existing national legislation. It is therefore unclear how the protocol will
effect progress in establishing a favourable investment climate as it does not force any change
outside of the status quo.9t t her ef ore quite unclear what t
Protocol on Finance and Investment will have on a possible Investment Chapter in the SADC EL
EPA. Although the Protocol includes a lot more than for instance the CariforutmEPA, due to
EU6s capacity constraint, the SADC EPA will
in the SADC Protocol . However 0taking into
exercise as it does not contain any real detail, ahdemdselike a framework agreement for

the negotiation and implementation of a final agreement on Finance and Investment.

The Cariforum States hoped to use an EPA fr
relationship with the Member StateskotJjthe Howev er , due to the EUS®S
investment the Cariforum States scaled back its ambition and focused its negotiating strategy
around securing agreement on rules that would facilitate greater investment flows for commercia
presence.

The CARIFORUM EPA signifies a surprising flexibility for CARIFORUM states as far as MFN

Treatment is concerned, an aspect that should be exploited by other ACP countries and regions ir
future negotiations.
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The absence of protection measures relatingpeénsabom for expropriation as well as
investmerdpecific dispute settlement measures, is explained by the lack of EC competency in this
regard, as explained above. Should the ECOGs
these aspects shiblbe included in the ongoing comprehensive EPA negotiations. The need for
the inclusion of protection measures and investment specific dispute settlement measures can be
found in the developmental nature of EPAs. The promotion and attractioneat Foreign Dir
Investment plays an important developmental role in developing countries, which is in turn
facilitated by such protection measures. The typical protection measures and investment specific
di spute resolution pr ov iofken beerscritioifed as heinff war n d |
favourable to foreign investors, at the same time denying governments the necessary policy space
to protect national interests. This is something that could however be addressed through better
drafting, as will be furtherussed below.

In conclusion, commitments faced by signatory CARIFORUM states require no change in curren
policy (with the possible, unconfirmed, exception of the fishing industry in several countries). First
market access and NT obligations aredbpin line with the existing treatment of EU investors.
Second, what liberalisation there is comes from binding existing laws, noting that many activities
within these sectors are unbound. And third, MFN treatment imposes negligible requirements on
the current and future regulationsdlted commercial presences.

In the current negotiating environment where the EU is limited in what it can negotiate on, the
approach taken by CARIFORUMegotiators can be commended for other ACP regions. It
incldes core international investment prinkipldgFN treatment and market acefgsed

and limited to address needs in a region that includes economies at different stages of
development. A narrow definition of investment required by the BdJragjuiaézl in their

negotiations with other ACP regions.

Coverage of the jstablishment phase combined with an annex containing a schedule of
commitments is to be commended for other ACP negotiations as a means of defining the extent o
commitment3he positive list approach used in the CARIFEORPM is arguably more
appropriate for devel opi nugp 0c caupnptrroiaecsh stion cper oi
liberalistion with selection of sectors asgt&ub to be subject to invespmavisions. The

GATSstyle schedule adopted by signatory CARIFORUM states requires making commitments on
MFN, NT or market access in a particular sector. A country thereby agrees to adhere to the
principles defined by the agreement, subject to limitasictne d i n t he schedul e
commitment a government therefore binds the specified level of market access and national
treatment and undertakes not to impose any new measures that would restrict entry into the marke
or the operation of the fnensial presence]. Specific commitments thus have an effect similar to

a tariff bindirdg they are a guarantee to economic operators in other countries that the conditions
of entry and operation in the market will not be changed to their disadvantage

Howeer, the implications are unclear whéodl @TS approach to scheduling is not used.
Capacity constraints were no doubt complicit in preventing CARIFORUM negotiators from
providing greater detail of-cooforming measures and guaranteeing -edrforoning

measures were included in the schedule. Details of relevant legislation ensure greater
transparency and certainty in binding the specified level of access. For example, it is uncertain
whether Grenada can increase fees foatiooals without dxhing its market access
commitment:
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Fishing: Grenada: The Legislation prescribes differential feagdioaladn obtain a license
to engage in fishing activities.

If other ACP regions elect to use a positive list, it is recommendeatimatioois in€luded

in the schedule explaining exactly how the schedule will operate. A substantial capacity building
initiative is recommended to assist with the preparation of EPA schedules in other regions. It is als
worth noting that the use ofuats@ns that retain the right to adopt or maintain measures in the
future is a significant tool for retaining flexibility where this is perceived as necessary for
development. The CARIFORUM schedule uses this extensively (see section 1.2).

If feasibleini ght of the EUOS competence to negoti:
additional principles be considered for the remaining ACP negotiations: the prohibition of
expropriation without just compensation, and the guarantees of fair aeatequtarid full

protection and security. These arestablished investment principles that do not obstruct
development objectives but are central tenets of investment protection and amongst the basic
investment guarantees. Signatory CARIFOR&Nhgtatyreed to these provisions in other

lIAs (see sections 1.2 and 1.4) and numerous African countries already have some experience witl
these issues, though clearly require technical assistance in these areas. However, care should be
taken to use ledalmulations that have emerged in recent years to address concerns about a
broad reading of indirect expropriation and fair and equitable treatment.

It is further recommended that if the EU receives an expanded negotiating mandate and additiona
investrant principles are included in the remaining ACP EPAS, then negotiators consider including
alternative dispute resolution methods such as mediation and conciliation. International investmen
arbitration is extensively used in lIAs but its benefler{stcetitt rule of law and providing

greater certainty for investors) are sometimes outweighed by disadvantages for developing
countries. For example, arbitration can be costly and may damage host government relations witf
the investor concerned.

A numbeof other issues less commonly addressed in investment agreements and which set a
more proactive development agenda should also be considered to ensure remaining ACP
negotiations are development friendly and enhance regional integration. Thesemsclude pro
requiring transparency and the exchange of inkaatedrnbformation; fostering linkages

between foreign investors and domestic companies; promoting capacity building and technical
assistance; encouraging the transfer of technology; rizagd jogguinvestment promotion
activities.23 Some of these issues are covered in the CARIFEHR) Ut not in the detail

required to set a proactive development agenda (admittedly, this is always a negotiated outcome)
Cooperation is covered in ChamtkeTitle 11, but there is little detail on how Parties can cooperate

on investment promotion:

Establishing mechanisms for promoting investment and joint ventures between service suppliers o
the EC Party and of the Signatory CARIFORUM Stategneind #&mh capacities of
investment promotion agencies in Signatory CARIFORUM States.

In conclusion, there are potential additional advantages from making greater use of investment

promotion provisions and e x p btrategictinvegtmehti nki ng
policies. Promotion provisions are most effective where they commit a contracting party to take
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positive steps to encourage investment. These can be harnessed to target specific sectors.25 It i
also necessary to consider what iompamtestment flows investment treaty provisions have. It
seems from the literature that investment provisions are likely to play a greater role in the
development of some countries than in others.26 A full assessment of the impact on other ACP
regions ibeyond the scope of this study.

Finally, a list whjorcasesncludes:

Indonesia Aut@&/TO panelpanel had to decide whether an Indonesia subsidy programme was
consistent with the TRIMs Agreement. Indonesia argued that the subsidy prajramme was n
aimed at investment, but the fact that investors could access this subsidy programme was an
unintended consequence of the subsidy does programme and should not therefore violate the
TRI Ms Agreement as 1t was notMs Agneenientnliiee st men
WTO Panel hel d that t hvas natdimitdd tom meastiresnappdyisg me n t
specifically foreigrinvestment and there accordingly there is no enquiry as to which national is
the owner of an enterprise to decide wihetmErasure is covered under the TRIMs. Secondly

the TRIMs Agreement is concerned with local content requirements compliance with which may be
encouraged through providing any type of advantage (whether an internal tax requirement or a
subsidy). Accordintjfie subsidy could be construed as an investment measure.

South AfricaBroaebased black economic empoweflmentational Centre for Settlement of
Investment Disput€SID)The challenge is brought by European investors who control some
80% of Seuh Afri cads natur al st one TidtalpBilateras (e. g.
Investment Treaty. Their holding company also claims that the new Black Economic Empowermen
policy violates a separate investment treaty concluded with Belxgunbungd Essentially

the claimants allege that the Mineral and Petroleum Resources Development Act, which came intc
force in 2004, does not ensure O0just and f a
South Africa. In terms of the investreaty these foreign investors are protected against
expropriation, but the Mineral and Petroleum Resources Develophtrg this right of

protection by expropriating the mineral rights and forcing the erstwhile holders hereof to convert the
richts. In converting these rights the Department of Mining and Energy must take into account the
progress of applicant entities in meeting its targets in terms of the Mining Sector BEE Charter.
According to Mr Marcenaro, of the European investorseihentedfirappointing black

managers and selling 26% of its shareholding to Black individuals are very onerous for small,
familyheld companies.

Nevertheless, it is interesting to note that the challengers have decided to bring the dispute to the
Internatinal Centre for Settlement of Investment Disputes (ICSID). The motivation for this decision

i s the possibility that South African court
contained in the Mineral and Petroleum Resources Devetoprhent deciding on
compensating for expropriation. l nstead of

dispute resolution process provides for compensation on the full market value of the mineral rights.

This challenge is brought underabilatestment treaties, but there may also be other regulatory
instruments under which BEE could be challenged in the future by foreigners.
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In terms of the ICSID arbitration rules, the proceedings are confidential, but we notice from the
website thattbtea s es i s suspended pursuant to the par

Bilateral Investment Treaties (BITs) have greatly proliferated in the last two decades, and play ar
increasingly significant role in global trade and investment protection. Proponenss argue that BIT
like multilateral investment agreements, serve to broaden global economic security and
development. Although there has been much opposition to multilateral agreements by civil society
BITs have largely avoided similar scrutiny, despite thedp@aréntdrtmore widespread and

contain essentially the same components.

The basic features common to BITs have changed little since their inception. The main provisions
cover the scope and definition of foreign investment; admission of investrardtsositiona

favored nation status; fair and equitable treatment clauses; compensation guarantees for
expropriation, war and civil unrest; guarantees of fund transfers and the recuperation of capital
gains; subrogation of insurance claims; and dismegeatgettieisions.

Because the fundamental critique of unregulated investment is widely understood, this memo wil
limit its analysis to dispute processes in the context of BITs.

The number of BITs quintupl edtoil857 attheend 9900 s,
of 1999. By the end of 1999, 1,013 (55%) were between western countries and either developing
or Central and Eastern European countries. Except for the 11 between western nations, the
remaining were concluded between developing rahchr@@eiiastern European countries

(CEE). As the United Nations Conference on Trade and Development (UNCTAD) reports, BITs
constitute "the most important protection of international foreign investment" to date. The fact
remains, however, that 13% of thd wio6 s  c-called t'devieleped” dounwies) have
concluded a majority of the worldbds BI Ts, ar
to favor their interests.

In a letter from President Clinton to the Senate regardupiiadtiBIT, he wrote that the

agreement creates "conditions more favorable for U.S. private investment" and is designed to
"protect U.S. investment,” which reinforces the notion that BITs, like NAFTA and other multilatera
agreements, serve primarily thesiritese of western nations and co
underlying goal is not intended to facilitate investment of Uzbekistan in the U.S., but rather, to
enable U.S. interests to more easily extract raw materials and take advantage of&heap labor with
binding agreement that appears fair on the surface.

Investment treaties have increasingly been concluded between developing nations as a way to
ensure the security of foreign direct investments generally, but the structures that have been
developed tdigdiate disputes arising from such agreements reflect neither the interests of
developing countries nor the greater democratization of international institutions. The entire
process of arbitration and dispute resolution remains shrouded in secreegstamd only

models constitute its development.

Although resolution of disputes arising from BITs are considered voluntary and private matters, the
maj ority of treaties designate the World E
Investment Disputi3SID) as the arbitral body. In the absence of international forums for binding
resolution of disputes or otherwise adjudicative processesndtisnalipaad private
transnational organization has been given the responsibility to adjucitiatevestoadiyt

disputes without democratic structures or transparency.

The necessity for greater transparency and democratic structures in the arbitration of investment
disputes is most clearly demonstrated by the fact that, of the fifty conctbdetid8SID a
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cases, 48 were filed against developing or Central and Eastern European nations, and the
remaining two were filed between western nations. Of the 30 cases pending before ICSID
tribunals, only four have been filed against western natranthreeladainst the US.

Many BITs specify the way in which investments are protected, and require them to be made in
accordance with the laws and regulations of the host government. Treaties routinely expressly
apply to investments made both beforeteantheaf entry into force, however, most BITs
expressly exclude disputes which have arisen before their entry into force.

In almost all treaties, the duty of the host government to admit investments of investors of the othe
state party is subject toldlaes and regulations of the host government (See, e.g., £l Salvador
Switzerland, Article 2(1)).

One substantive guarantee commonly found in BITs is tsttienugsiobserve any private
obligations it has entered into in regard to covered giv8sirheat provision makes a
contractual or obligatory breach simultaneously a breach of the investment treaty. Thus, failure by
an investor (whether corporate or individual) that is a party to an investment in one of the countries
party to the investmeaatly will result in a complaint against the country, in addition to any
complaints regarding the contractual breach. The result of this dual obligation is that the
government, in addition to the enterprise, is held responsible for the insolagonglof multin
partnerships.

Some BITs provide for the arbitration of investment disputes under the condition that the investol
has not first had recourse to local courts. The US typically uses this technique, known as the "forl
in the road" method.

A growing ntome r of treatieso provisions prohi bi't
representations through diplomatic channels in regard to disputes which are submitted to
international arbitration as provided for in the treaty. Attempts to reconcilebeispatiss must

by the investors through the relevant arbitral body, e.g. the World Bank or ICC.

Article 42(1) of the ICSID Convention states that "The Tribunal shall decide a dispute in
accordance with such rules of law as may be agreed by the partissnde tfesabh

agreement, The Tribunal shall apply the law of the Contracting State party to the dispute (including
its rules on the conflict of laws) and such rules of international law as may be applicable.” This
article gives the arbitral tribunal povasts to interpret and adjudicate international laws and

their applicability to investment disputes, thus setting precedent for and legitimizing arbitrary anc
biased international decision making.

In addition to enjoying the arbitrary responsiltilitygohsernational investment disputes, the

Worl d Bankdés | CSIDébs and the I nternational
Arbitration have developed rules for both <co
wealth of egpence in settling disputes. Asian rules of arbitration, particularly those of China, offer
a significant counterbalance to western methodologies.

The traditional western view is that arbitration and conciliation processes should remain separate
and thathe same persons who act as conciliators should not act as arbitrators in the same
dispute. It is thought that disclosures of confidential information and offers to compromise made
during (and essential to) the conciliation process might affecifttiee adaificiliator to act as

an arbitrator in the same dispute. Since conciliation is considered to be a completely voluntary
process that can be terminated by either party at any time, information acquired by the conciliato
during the course of ingatin could bias the outcome of an official and binding arbitration. In

the western conception of dispute resolution, such information only is discovered through a mutua
endeavor to resolve the dispute amicably, and therefore, should be regssdibtbad ieadm
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United Nations Commission on International Trade Law (UNCITRAL) Rules of Conciliation actuall
prohibits the combined roles of arbitrator and conciliator.

On the other hand, Asian cultures frequently seek a harmonious solutiongbat\eridds to pr
relationship of the parties involved. Their form of dispute resolution is not adversarial, so any
information that is discovered through either conciliation or arbitration should be helpful in
determining the most appropriate outcome.

Although amy Asian countries use this combined process to varying degrees, the China

I nternati onal Economic and Trade Associati o
cases in the process of arbitration outright. Depending on its circumstancetseand complex

case could conceivably move between conciliation and arbitration several times. This is a unique
arbitration practice in Chinarnemtie Combination of Arbitration with Conciliation.

Hong Kong has developed a hybrid system for concitigtitnataor where, by agreement of

the parties, a conciliator may act as an arbitrator and an arbitrator as a conciliator. Its ordinance
provides that information received in confidence by persons who act as both arbitrators and
conciliators during tloaailiation embedded in the combined process must be disclosed upon
termination of attempts at conciliation, to the extent the arbitrators/conciliators deem such
information to be material. If conciliation begins as a separate proceeding witbbtiteagreement
parties beforehand for the conciliator to act as an arbitrator, then the confidentiality requirements
characteristic of western conciliation remain in force.

Even if international models of dispute resolution and arbitration were desigmethaccording

than western perspectives, complete lack of transparency would continue to undermine their
legitimacy and effectiveness in the international arena. Perhaps the most important step yet to be
taken in regard to international investment trediescivilllsociety demanding that the
proceedings disputes arising from BITs be open and accessible for the common good.

Because the World Bank considers investments to be private matters, it feels it must provide the
utmost confidentiality when investimpuates arise. However, because dispute resolution by

ICSID or the ICC is commonly specified in treaties, and since nearly all defendants are
governments, international arbitration of investment disputes should be public. It should also be
considered anteérnational judicial function, particularly in consideration of Article 42(1) of the
ICSID Convention and the fact that, of the 173 countries involved in bilateral investment treaties,
148 have signed the ICSID Convention.

In summary, international @rbitrprocesses should be redefined to include other than western
ideologies, their proceedings should be publicly available, and it should be recognized that they ar
serving an international judicial function governed by treaty and internaiodniaidayamdt

private international law.

The following intervention of Mr Ramesh Chaitoo offered insights of the investment chapter in the
CARIFORUEIC EPATItle Il of th€ ARIFORUM ERA finvestment Services and-E
Commeraavas drafted with the vawaddressing tligsue ofdeclining investmentthie

Cari bbean through a new complete framework
investment framework in the EPA would cedatelegyal caity for investors and aktei

the need to netipte new Bilaterakestment réaties(BITs) The way BITs have been
interpreted so far is generally imrfavoo f the investors. Il n th
CARIFORUM ERAestment framework tries to balance the rights of the investors with the
rights of the consumers. Article 72 of the CARIFOROMdERAe behauip of investors,

who aréé forbiddefrom and liable for brilaet in accordance with core labour standards, do

not manage or operate their investment in a manner thatsaméemmasonal environmental
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or labour obligations arising from agreements to which the EC and CARIFORUM States are
part i es é:investdry establish and gnaintene appropridteal community liaison
proce@sseé

Discussion points included
0 How to guarantee that foreign investors establish and maintain liaison with local
communities? How to ensure that some revenue goes to local communities?
U On thednguage of article 72 of the CARMMEGRAI i sndt (egdgiwhereo sof't
appropriat®)
U On the involvement of politicians in investment negatigtipagly due to a lack of
technical capacity in the country?

The following presentatiolCompetitionokcywas offered by PRfith OkedijRrofessor
Okediji talked about aar@ approach to the regulation of comp#tidocus on the case
of SADC and the EPA negotiafibhas to be noted that themedmseda plan to establish a
regional competition regulation framework in the SADC region.

In an introductory rekn@rofessor Okedijiade a link with the precedent presentation on
investment and underscored that investment and competition pdicgedreasntereign
investment is beneficial in a country on condition that there is a functioning amatketmpetitive

in placeAlso, she underlined that a lot of intersection exist between competition policy and
intellectual property.

Competition law, also called antitrust law in some jurisdictions, lies at the core of the cluster of law:
and regulations thatrulatively sustain the free market system. Competition law and policy has
played, and continues to play, a fundamental role in the economic prosperity of developed nations
which is reflected most notably in strong economic growth, dynamic gntreptsas@shi

welfare and social stability in these countries. The benefits flowing from successful implementatior
of competition policies and laeth within and without SoutherniA$uggest strongly that

SADC Member States, many of which ag tstro@velop robust economies and stabilize

market conditions, have much to benefit by seriously considering the adoption of a competition
regulation framework.

Like many ACP regions and other developing countries, the SADC region has been affected by
articompetitive behawioccurring outside the region. A recent World Bank study indicates that in
1997, developing countries imported $81.1 billion worth of goods from industries where companies
were involved in pifi’ég arrangements in the 1990stdivgcdo the study, these goods
represented 6.7 per cent of imports and 1.2 per cent of GDP in developing countries. These figure:
reflect the high economic impact of the damagesowipatitive practices on developing
economies. Indeed, it is welyrered that developing countries and economies in transition tend

to be more vulnerable tecantipetitive practices than their developed country counterparts.
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Several countries in the SADC region clearly have benefitted from adoption ofiti@ational compe
laws. For example, in South Africa, the application of competition law has been noted as a
significant catalyst for greater efficiency in the steel sector. Indeed, once the government withdrew
from this sector in the late 1990s, new market tecemrdhenindustry, while existing actors

engaged in innovative transformations and technical improvements to maintain their market share
while also increasing their profitability and productivity. This outcome is a strong reflection of the
goals assocet with a welesigned and implemented competition policy. Similarly, in Tanzania,
notable increases in productivity and the number of market participants has occurred across a
spectrum of industries after enactment of the 1994 Fair Trade Praoscebinfct pr
anticompetitive behavfoappropriately designed and implemented, a regional framework could
augment the benefits brought about by the ongoing trade and investment liberalization efforts in the
SADC regional market. A regional approadtegoltimn of competition in the SADC region

should build upon the experiences of established SADC competition regimes, including those of
South Africa, Zambia and Zimbabwe. If SADC chooses to pursue a regional competition
framework, it is important thelh & framework regulates all types of market conduct that
traditionally warrant scrutiny under established competition laws. In particular, the regulation shouls
prohibit anttompetitive agreements and monopolization practices that have théfgeirpose or e

of substantially lessening competition or trade in the SADC regional market.

A successful implementation of a regional competition policy in the SADC region cannot be
dependent merely on the design of substantive legal standards, but aStutmmahe in
framework that will ultimately administer and enforce the new regime. At present, there are severa
institutional modalities of regional competition regulation in existence and these should be carefull
scrutinized by SADC policymakers inoodeégrmine the institutional framework most suitable

for the region. At a minimum, SADC negotiators should use the ongoing EPA negotiations with the
EU to augment the prospects of coordinating the various national competition laws of its Membel
StatesFurther, the EPA negotiations offer an important opportunity to consider how the EU can
partner with the SADC with a view to addressing the effects of anticompethiyd=behavio

firms that have an adverse effect within the SADC market, orftheSiB@e&ilember State.

Despite the exclusion of competition from the Doha Round of multilateral trade negotiations, the
EPA negotiations could facilitate preliminary considerations of a regional approach to competitior
law and policy necessary to rertfuecwelfare benefits of an effective competition law within
SADC generally, and in the domestic markets of its Member States.

Hightihts of the discussion inctuded

U How to ensure that domestic law offer adequate protection ®vizaaliSdEgNn
competito?s

i How could a regional competition poliewdrenn the EPA offer an enforceable
mechanism to address the effects of anticompetitive lpelkdyibrms that have an
adverse effect within the SADC market, or the market of a SAR&dPember

U The lack of competition regulation in some SADC countries and the need for reform at
national and regional level.

Theafternoon sessiosarted with gresentatioon Intellectual Prope(tl?) by Prof. Ruth
Okediji. Prof. Okedgcused omntellectual property rights in the SADC region and the
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development opportunities and challenges under the EPA riglgesatided. the session on
the notes of a fam@aith African RitT h esledgt oni ght 6 t o i ntroduce t|

The regulation of intellectual property (IP) is an intensely debated topic ahportamental

to international economic relations in the digital age. Following the conclusion of the World Trade
Organization (WTO) Agreement onRletatded Aspectstlatellectual Propdrights (TRIPS

Agreement) in 1994, patents, copyrights, trademarks, industrial designs, integrated circuits and
other IP subjects have been frequently mentioned in discussions and debates on such diverse
topics as public health, feeclurity, education, trade, industrial policy, traditional knowledge,
biodiversity, biotechnology, the Internet, and the entertainment and media industries.

According to the presenteré6és view, osecently,
additiophausondoBI P8at i ondeveloped Statew thrbughpregional a n d
trade agreements has resulted in a concerted effort by scholars, public institutions, non
governmental organizations and the governments of some daewatf@sntp gushback

against some of the innovation challenges associated with an imbalanced regime of IP rights.

Professor Okediji suggested that IP policy in SADC Member States reflects fundamental concepts
and basic normative underpinnings of dtaregul particular the link between the enforcement

of IP rights and the stimulation of innovation, technology transfer and economic development more
broadly. As an important measure, in the view of Professor Okediji, SADC countries should take
immediatsteps to utilize the flexibilities and special and differential treatment provisions available
within the current international IP framework to advance important domestic public interest
priorities. In this regard, particular attention should be fieemesediecisions of the WTO that

interpret important provisions of the TRIPS Agreement in particular to assess the appropriate
scope of domestic limitations and exceptions, the threshold for criminal enforcement, and other
relevant IP policy objectilias ¢an reasonably be implemented in the SADC region. SADC
Member States have the opportunity to use the negotiations with the EU on the IP chapter of the
prospective ERADC Economic Partnership Agreement (EPA) to addemempment

initiatives affiec! by the protection of IP rights.

With respect to public heBltbfessor Okediji suggeiedELBEADC EPA, at a minimum, to
incorporate provisions that will ensure that every SADC Member State is able to effectively utilize
the compulsory licensimezhanisms set forth in the Doha Declaration on the TRIPS Agreement
and Public Health (2001) to address its domestic public health needs. Similarly, in the area of
education and literacy, SADC countries could benefit from provisions in the dftatepter to fa

the issuance of regidde compulsory licenses for educational and scientific materials.

Finally, the presenter emphasized the importance of an effective institutional framework for the
regulation of IP. This framework will play a cruniaetelenining the extent to which the
enforcement of IP rights in the SADC region can be used strategically to advance innovation anc
dissemination of knowledge goods, as well as other important national and regional interests of the
SADC Member States.

The ensuing discussion was animated and rich in content and interest. The discussion touched
upon the following points:
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- How to enhance obligations enshrined in Article 6WTD TRIPS Agreement
(technical assista)ce

- Interrelation between IP, Cdiopefolicy and Investment. (e.g. if you have good
competition laws in placenititse beneficial alsoyfour IP protection);

- TRIPS and Public Health;

- The IAnnovatio@hapter in the CARIFORAOMEPA (CARIFORUM wanted the accent
to be putonoon) .Al nnovat

The afternoon sessiamitinued with a presentadiorGovernmentréturemenby Mr

PitschasThe presentation consisted of three parts: the first part set out the rationale(s) for
domestic GP policies; the second part focused on the mothedmtrating GP at the
international level and the third and final part highlighted the basic elements of international
regimes on GP.

There are several reasons for having domestic policies on GP. GP policies increase competitior
which in turn lead$étter value for money and a higher quality of the procured goods & services.

A transparent, rulemsed GP regime fosters efficiency, by lowering the costs of the bidding
process, reducing the uncertaintyypbwe bi dde
public goods & services. A-balssd, transparent GP regime also helps to control corruption
and safeguarding the governmentds integrity
achieve development andegonomic objectives, sueimdustrial and regional development

and the preservation of the environment. These latter objectives may be pursued through differen
GP policies, such as preferences, offsetsamidesetalthough these policies may have certain
negative effectssiconomic terms.

The inclusion of GP policies in preferential trade agreementsRé&gingifgiow to gain

access to the GP market of the other PTA party/parties, thereby generating gains for domestic
suppliers, goods & services, includindy ttpdlger effects and stdntracting, and reducing

the potential for collusive tendering practices. Domestic interests may be safeguarded through &
number of tools, such as price preferensets, dffgher thresholds, a pimasé specific

sectorand the delayed application of specific obligations. Any negotiations on the inclusion of GP
policies in PTAs should be accompanied by assessing its own offensive and defensive interests.

GP regimes in PTAs usually comprise a number of basicTélesgeatsments relate to the

scope and coverage of the GP regime, its general principles as well as its specific rules. The
scope and coverage of an international GP regime is determined by the covered measures, the
covered procuring entities, the cayerds & services as well as the covered contracts and their
valuation methods. The general principles of international GP regimes include a national treatmen
obligation, specific +d@trimination obligations regarding -detailished suppliers,
transparency requirements;limms and general as well as security exceptions. The specific

rules in international GP regimes address the tendering procedures, the conditions for participatior
in tendering procedures, the publication of the ntaiodgedf procurement by the procuring

entity, tender documentation, technical specifications, negotiations with bidders, the award of the
contract and national bid challenge procedures.

Discussion points included:
U Government procurement ierallatade agreements
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U Positive list versus negative list approach

The linkages between government procurement and competition policy

U The distinction between economic objectives and development objectives when talking
about the rationale for governmeutemant policy.

HN e

The fout daywasentirelydevoted tdrade in services (Module 5)The first session was
opened by a presentatiddr &avid LuéntitiedThe General Agreement on Trade in Services
(GATS) and its implications for Developing GobDntiief briefly illustrated the origins of the
WTO. He underscored that the WTO was created to balance a number of tensions existing in the
world trade, between:
- Expansionists and protectionists
Industrialized countries and ¢h@vgloountries
Trade liberalization and non trade policy objectives
Multilateralism and bilateralism.
The WTO offers to its members a common legal framework and an international trade forum to

help find the optimal balance betweabav® tensions and protect the negotiated balance
achieved.

Dr Luff gave an overview of the main GATS rules. He made clear the distinction between the
GATS general rules, most favourite nation-ptifidigled transparency, which apply to all
servicesextors, and rules which apply only to sectors inscribed in the schedule of commitments
(bottom up/positive list approach).  Definitions of markéA doo#gasons and national
treatmerdT limitations were provided. The MA column helps youhsecidate of the

market opening you give to your market competitors (6 limitations are listed under GATS article
XVIi the list is exhaustive); the NT column allows you to keep some advantageous conditions for
the national séces suppliers (GATS ard®lg. The possibility to inscribe limitations in the
schedule offers countries considerable fl exi
level of developmie According to GATS Articleréferential trade agreements are WTO
compatible substantially all trade is covered and there is no discrimination between foreigners
and nationals. The presenter pointed out that WTO member states do keep full right to regulate
and complete freedom to apply licensing requirement, given thadigwyrdoatetetween

nationals and foreigners, procedures are transparent and recourse is available. MFN exemptions
can be applied but they have to be negotiat e
Luffunderscorethe importance of hgvan adequate regulatory framework in place before
liberalizing a given sector

Dr Luff then talked about request & offer negotiations. He pointed out that there is not a universa
formula for the conduct of such negotiations. He suggested yhab&scatiitr own barriers

to entry when requesting the lowering of existing barriers in the market of the other party, and thinl
of possible mutual concessions to be made to lower barriers in both parties. Many negotiations
start with the presentatiooffefs, but starting with the presentation of requests may be more
useful. The basis for the request is existing commitments of the other party in the WTO. Request:
are often generated by a countrydheoter f fi cul
party. As far as the content of a request is concerned this may comprise: new commitments;
extension of commitments in mode of supply left unbound, removal or alleviation of horizontal
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limitations, removal or alleviation of MFN exempticsts. ddeqakso be by mode of supply

(e.g. plurilateral request for further liberalization of mode 4 presented by Zambia and 33 LDCs in
the Doha negotiations in May 2006). A request for legal commitment to provide technical
assistance & capacity buildings@ape included.

Formul ation of of fer and request al ways re
interests. A country requests further liberalization in a sector or mode in which it has an offensive
interest, e.g. to increase its expottigdoténcountry offers or refuses to liberalize a given sector
according to its policy objectives e.g. to attract foreign investment in a sector which is an importan
input for other economic activities or protect infant industries in a secpmtevitihfbas
development/where not adequate regulatory framework is in place.

The following presenter, Mr Nick Charalambides, took an economic pegspextive and
pr es e nt Srategic nrivessnfor liberalization and negotiations, incledges ¢bal
devel opi ng n é MrChaatamhmdesspiovidedk data illustsating global trends in
demand for services and underscored the increasing role of developing countries in services trade
and increasing opportunities for new emteaien offered an overview of key drivers for
d e v e | @seawvices gtratams follows:

- Reduce cost and increase productivity of key business services to increase

competitiveness

- Remove regulatory barriers and address business itokeyragvicespexts;

- Support development of new services sectors;

- ldentify key sensitive areas.

In order to negotiate services effectively, the following steps is to identify external constraints,
domestic regulatory constraints, supply side constraints aratesnbitieharalambides

also emphasized the importanimwlohg alinkages between services seatmfsservices

modes.

The presenter then talked about services liberalization. In his viewchimepddiyatioole in
enhanci ng a itweresshittintrgddces campetiipkey business services with
competitive partnenghich do not necessarily come depending on the macro economic climate
andthepresence of an adequate regulatory framework.

SubsequentliisThorp was requeste give a brief presentation on services sector of interest to
SADC EPA States. To date SADC EPA States have not agreed on selecting a common services
sector in which to undertake commitment under the Interim EPA.

The following presentation dyawhels Chaitofocusedniiiberalization of Market access in
GATS Mode 4 Movement of Natural Persons SupplyirgT&erpiesenter introduced the
GATS Annex on movement for natural persons:
- It refers to natural persons who are service suppliers @bgraeyaces supplier
- Seeking employment in the target market is out (mode 4 different from migration although
governed by immigration law)
- Government measures regarding citizenship residence or permanent employment are out
- Temporary entry commitnaretaegotiated and specific
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- Government is free to develop regulations controlling movement of persons as they see fit
He pointed out that different terms are used so that temporary entry also is referred to :

- Presence of natural persons

- Movement of nalysarsons

- Mode 4 in the GATf&fers to service suppliers

- Temporary Entry of Business Persons (65 categories of professionals) in the NAFTA.

|t was netmepad r & ik wdpagat® t frong gm)migration although governed by
Immigration laws.

Theree s no definition of wha't exactly is fAtem
period normally tied to a contract. Each agreement defines what the limit is; in some cases
managers may stay up to 5 years. Restrictions on temporamyagioingldyerequirements;

residency requirements; economic needs test (ENT) certification of qualifications. Nationality anc
residency requirements are the most restrictive. ENT involves a high level of unpredictability for
foreign services suppliersfaAss certification requirements are concerned, these need to be
scheduled only if discriminategyvigsnationals.

Mr Chaitoo elucidated the following definitions of different typeserdf asoper the
CARIFORUM EPA

- IntraCorporate Transfet€€s(they normally need work perfitatural person from
Member A moves to the territory of Member B to work in a company owned or controlled
by a juridical or natural person of Member A. In this case there are two possibilities: the
employee could be the payroll or under contract with the company in the country of
origin, or employed by the affiliate company in the host country. In the first case the
contract or labour relation will be under jurisdiction of the country of origin, in the second
case of the host country.

- Contractual Service Suppgli&S(they normally need work perinitatural person of
Member A moves to the tgrisfoMember B to work todutfintract obtained in that
territory by a juridical person of Member A witmarcied presence in the territory of
Member B. In this case there is no contraatraelation in the territory of the host
country, and the arrangement between the company and the natural person supplying
services is under jurisdiction of theyaafurigin.

- Service Suppliers Under Temporary Work Camadatal person of Member A moves
to the territory of Member B to provide a service, under temporary employment; by contract
or on the payroll, to a company of Member B. The relatveeshipeoeatural person
and the company falls under the jurisdiction of the host country.

- Business Visitors, Personnel Engaged in Establishmerfaled AfidrAfteease
Services, Services Sales Persohsatural person of Member A moveseioitbey
of Member B to provide a service to a company of Member A, or of any other Member.
There is no labour relationship of contract in the host country and the relationship between
the company and the natural person falls within the juriselicbantof th which the
different possible types of arrangement, involving a contract or a labour relationship, for
the provision of the service has been agreed.

- Independent or Sethployed Service Suppli@rsatural person of Member A moves to
the tertory of member B for individual practice selling its services directly in the market
either to a juridical person or directly to the final consumers. In this case there could be a
contract with a juridical person of the host country, or no relafionsi@p tite
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services are sold directly to the final consumer. In both cases the relationship with the
buyer and the responsibilities of the services provider fall in the jurisdiction of the host
country.

Some examplef offers were provided:

- Canada:
Business visitqreriod for entry and stay is increased from 90 days to 6 months;
Market accessspouses and comdewm partners of qualifying -comaorate
transferees or professionals;
Specialists3 years maximum increased to 5 years maximdran©#fer is the most
liberal in mode 4 in WTO.

- The EC:
A new sub at e g oontsactual fservifie suppliersa d dselfémployed highly
skilled people will be able to enter the EU &ix optaht® provide certain services,
such as engineetiogmputer services and management consultancy.
A service company with a graduate training programme will be able to transfer its
Amanagers of the futuredo for up to one Yye
the EU.

The afternoon sessian trade in seces were animated Dy Luff together with Mr
Charalambides and Mr Chaktgmractical exercise on how to translate the existing situation
(namely existing limitations) and new commitments (where appropriate) in the schedule was
carrié out by participants altogether, with the help of th& heeezscise was carried out for
commitments in the financial services as®ttpartially in touridbue to the limited time
availabldelecommunication services could not be colrerexeirtise.

Mr Charambides drew partictg@attentionto the importance of achieving a dialogue between
theMinistry ofrdde, the regulators tegbrivate sector when negotiatimiges.

On scheduling, Dr Chaitoo emphasized the imddrtingeas clear and specific as possible

when scheduling a given sector/sub sector. Governmesttadifiieaés schedule an entire

subsector unless entirely sure that the country is prepared to open to competition any new
services that may evoivahat subector. One must diligently use the detailed CPC when
scheduling commitments and do not schedule anythingdgitHevi@lo This is the lesson

from the Antigua Gambling case since betting and gambling was included in the "Other” section o
Sporting service$he trainers also pointed out that the CPC classification may be regarded as
obsolete in some cases (e.g. in the telecommunication dectechdaokgical progyess

When inscribing a sector/sub sector in the schedule, ounsessi@\CPC list, but is not

absolutely bound by it (one may add new categories if the CPC classification is not satisfactory;
however, it is advisable to ask the competent regulatory authority about the best classification).

Concerning tourism, MrtGbgiointed out that this is perhaps the most globalized services sector
and the one in which most of commitments have been taken but one in which there are a lot of
linkages with other services sectors (e.g. transport; telecommunicationcds)agtcial AServi

key concern for thARIFORUMtates was to guarantee adequate access t@Ctriobe

operators. A solution was to have obligations for the foreign firms to have links to local
communities.
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A question from the floor drew Mr Chaitodbtmuttiile anstitutional structure put in place when
negotiatinthe CARIFORURBIPAwith the ECThe bulk of the negotiations was run by technical
negotiators. Periodically, meetings of Heads of Governments, of the Ministerial Conference on
Trade and Econorbievelopment, meetings involving private sector representatives, NGOs and
other relevant stakeholders, took place, including as ad hoc consultations on specific issues. All
relevant information is posted on the CRNM website. A blog and regularthrpdagtes sent
emailing were also used to keep the public informed.

Highlights die disassion included:
U How to gehe private sector mok®lvetdh services negotiations?
U What are the major considerdtioashedulifig
0 Which template of schedadvisable to use (the GATS template or the one used in the
CARIFORUM EPA)?

The morning tfe fifth dastarted with a presentatioiContentious issues in the SAOC

EPA negotiatians by Dan Lui from the Econonentdr Centre
Lui made reference to the paper he drafted for ECDPM on contentidhe isgessin

Economic Partnership Agreerbgntgghlightingsues ointerest for the SADggion. The

presentation touched upon the following sststzntially dtlade and transition periods;

standstill; export taxes; MFN; national treatment principle in goods; free circulation of goods;
regional preferences; safeguard and infant industry provisions.

The ensuing discussion touched upon the following points:
0 Theoncept of APartieso in the Agreement
U The standstill clause
U The process of regional integration in the SADC region after the signature of the IEPA by
some of the SADC EPA States.

The following presentatios pravided by Mrs Natalie NdcbiagRules oDriginThe speaker

gave a definition of rules of origiflA as a w
way to determine the origin of goods which can impact on investment and production. Mrs McNeli:
illustrated the different regimes thed&lobalised System of Preferences (GSP), the Cotonou
Agreement (duty free, but unilateral; expig@®@ndnd the EPAs (duty free, reciprocal but
asymmetrical). The presenter talked about the criteria to determine origin (wholly obtained,
sufficientlworked) and gave examples of products under each criterion.

Mrs McNelis illustrated differences between bilateral, diagonal, regional and full cumulation.
Cumulation of origin allows for the use of imported materials from countries thanare parties to

RTA in the production process without the r
final producWith cumulation, imported inputs from RTA partner countries do not count as foreign
i nputs and, ther efioaieentarter annostf osrunbg teicotn 6t or etqt

for imported components before they can benefit from RTA preferences. As a consequence,
cumulation of origin provides an incentive to source components from within the RTA.

- Bilateral cumulatiewmirually always a feature of bilateral trade agreements (BTASs). It allows
one member of the BTA to use imported materials from the other member to the BTA in the
production process without losing the preferential status of the final products, @rovided that th
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imported materials acquired originating status in the expoyrtedugityer wholly obtained

or sufficiently transformed there.

- Diagonalr Regionaumulation often occur in RTAs that have more than two parties.
Diagonahnd regionabmulonallowfor the use of imported materials from any member to the
RTA(almost as if these inputs came from the producing countheitsedfjuction of goods,

which then acquire originating status in the country of the final processiag thedindéd t
processing is more than a minimal opérh@sa input materials that originate in countries
parties to regional cumulation do not count as foreign inputs for purposes of any value added,
specific transformation or change in tariff hidading

- Full cumulation differs fi@gonal/regiomaimulation in thatdoes not require that input

materials from RTA partners first acquire originating status before they are used in further
production in another RTA paRukicumulation coassdall production steps performed within

the RTA space as one and measures them against a single rutasoadvigable that ACP

states opt for a full cumulation of products rather than the diagonal cumulation, as the latter is more
restrictive.

Practical cases concerning two important sectors for ACP economies, tuna and textile products,
were offered. Finally, Mrs McNelis elaborated on asymmetric rules of origin in favour of ACP
producers in interim EPA texts.

At this poirlr Roman Grynpesffered a presentation focusing particulaip dtules of
Origin for fish produgtsis has been a constant source of contretieegn the EC and ACP
states. Ruledo not recognize thecldsiveEconomiZoneEEZof coastal dts, only the
terriorial seal@ mile limi#ll fish caught within the 12 mile limit are deemed originating no matter
who catches them. Fish caught outside must be caught on either ACP. ®hislihvelsets
forces coastal ACP states to grant access in ordér tieegupgnneridacific ACP states
sought a broad revision of ROOs at the beginning of EPA nEgetiEtiognsanted a Global
Sourcing Concession for 16.04¢anged tuna under the Interim EPA with Fiji anth®NG
justification for tpe@ntingf the concession \itzet PACP could not export to the EU and all the
fish were being caught in their EEZ and sent to Thailand for processing because no firm would
establish to process the Tish languagetbk text of the PACP IEP&laal sourgrkRoQs
as follows:
[P]rocessed fishery products of headings 1604 and 1605 manufactured in that State from non
originating materials of Chapter 03 shall be considered as sufficiently worked or processed
(Protocol 1, Article 7(6)(a))
However, somertstaintswere introducgéalthe use of Global Sourtnwgstors seek certainty
when looking for investmentdegaktext of the EPA mili@gadhst this because
- Formal review of all rules of origin after, 5 years
- Pacific ACP state usingh@sto ngort on why the flexibility is required, which species/
product is being apglfor and estimate of amounts;
- Areport on the implementation of GS must be submitted to the EC
Moreovethe Interim EPA on RoO was subjeeiniges includiadditional editions:
- The PACPS has to demonsinatevemeed for the global sourBio@. Thisequest
is an additional administrative burden, and (again) interferes with investor security because
it may be used by EU interests to blocKittstiapmf glotsdurcing RoO;
- The PACPS has to meet the regulations adsteenVan@entralPacificFsheries
Commission
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In sum, in the view of the presenter, former chief negotiator for the Pacéipasien ibfthe

the @GobalSourcingule of origin to SABdLIld helpome oits membersthepresence dhe

EU fleet in the region and the additional conditions introduced by the EC to its application, risk of
limiting extremely the benefits which may derive from the GS. Thus, according to Mr Grynberg, i
seens advisable for SABdintrieso prioritize tleviewof capacity of industry to comipty

ever increasing TBTs an8l BRasuremore than spending energy in negotiating for GS with

the EC.

Discussion points included:
U The Value Added Method: cargyesed labour costs be included? Acctardimeg
presenter the answer is yes, one may argue that these costs should be included.

The following presentabipihd McNeligas o radeDefencéMechanismdodule 6)Trade

defence actions are prolifgratiroughout the watlduntries/the European Union may initiate
trade defenceproceedings to protect their domestic industries from unfairly traded imports.
However, due to high costs for accdbs picoceedingsespecially for antidumping and
countarailing dutieshe trade remedy which is more accessible and mostly used by DCs is
safeguard&or WTO Members, applicable Agreemémts\Eie€O Agreement ondAmtiping

ADA the WTO Agreememt Subsidies and CountervdiliegsureASCMand the WTO
Ageement on SafeguaBadeguards Agreement

There are three main types of trade defence proceedings:
A Antidumpingo counter the price differential for imports sold at an unfair price below the
price a company normally charges in its home market;
A Antisubsidyfo countervail the benefit of subsidies granted by foreign countries to their
manufacturers; and
A Safeguardsy stop surges in imports and allow ailing domestic industries a limited time to
restructure.

The speaker gave an overview of thensitirementsut focused particularly on safeguards
Shepresented thocedure, how to determine injury and causality, and elaborated on bilateral
safeguardsnder the EPABIlateral safeguards i@ther theerga omne®nly between the

EC and the ACBuntry; it may be applied not just for serious injury but also in case of disruption;

it may be used to more explicitly protect infant indosties., limitations to the use of

bil ater al safeguards i ncl ud enlyaavaifasleuto gse t pr o\
within 10 years (or in some cases 20 years) of the entry into force of the agreement.

The ensuing discussions touched upon the following points:
U The costs of proceedings for developmges$ given the resource constraintsh whi
isthe best way to proceed?
U How to makexisting trade defermechanisms more accessible and useful for developing
countries;
U The argument that developing countries should have access to a special safeguard
arrangement
Special safeguards in agnieultu
U Emergency safeguards in services.

- C
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Thelatest session in #iféernoon was opened afitfesentation by IDuffentitledinstitutional

aspects of EPASs, including dispute settlenfieal anavisiod$ladule )7 with a special focus

on theSADCEC EPA texDrLufftalked about the following issues: the treaty making process,
including aanalys ot he definition of At h&@tRERDECI easwd i n
t htated; the non execution clause (human rights conditibea@ytomou Agreement and

its application to trade preferences under EPAS); other treaty issues, such as denunciation clauses
revision clauses and relationship to WTO and dispute settlement

Concerning the scope of dispute settlement (DS) 8AdEdtberimAgreement, in principle,

this shall apptp any dispute concerning the interpretation and applieafgneemgnt

unless explicitly otherwise proviflegorocedureas per the Agreement can be summarized

as ConsultatiorMediatignArbtration Compliance Proceduneplementation/Remedies for
nonrimplementatioDr Luffwent throughe Arbitration proceddeseloping dhedifference

between main and sectoral arbitratots, indiate a procedure, procedural matters which may

anse, public involvement, applicable law and the choice of forum (when to use WTO or EPA
remedies?) and complia@mncerning Remedies for non implementation, the speaker also
tal ked about 't mits in the wuseeoorfcessipasppr opr i
under the Agreement is excluded but not the possibility of trade sanctions under Cotonou humar
rights clause).

The workshop was officially clgbdthe award of certificafeattendancey the PMU
representative and the SADC Sed¢rdarionny Haufiku, from the Brussels Embassy of the

Republic of Namibraade a closing statement to fablassador Cumberbatuth the PMU
as well as the SADC Secretaritite fruitful meetamgl the high level discussions

3. Comments and Conclusions

U Participants Assessment

Evaluations made by participants indic8aDidxepresentatives were greatly satisfied with
the Seminar (see Table 1 below).

Table 1. Results of evaluation questionnaires
(27 participants responded)

Excellent Good Average Below averac Poor

Q1. Workshop in General 48% 52% 0% 0% 0%
Q2: Contents & topics 52% 48% 0% 0% 0%
Q3: Speakers performance 37% 56% 7% 0% 0%
Q4: Seminar & training mate  41% 56% 4% 0% 0%
Q5: Quality of the organizat  52% 41% 7% 0% 0%
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Q6: Orsite registration 59% 33% 7% 0% 0%
Q7: The seminar organizatic

team 63% 30% % 0% 0%
Overall 50% 45% 5% 0% 0%

TheWorkshop igeneral was very well evaluated Ipaiti@antsi as theresultsof the
evaluations questionnagbsew The Workshop was evaluated overgiboas52% of
participantor excellenf4&6). Theseminar organizational tgatnthe highest madi®4 of

participants considered it as excefitddot)e d by HAcontents and topi cs
were rated as excellent by 52% peffornpaacest i ci par
were rated overall from good to ex&@#esions which bestmé t h parti ci pant so

were thas on intellectual property, competition policy, trade in seagces|ianel e

trainingnaterial was @sassessed very positigraiginly as good or excelleath participant
receivedareadem cl udi ng s peaker s pPovieiPoird presentationsiande s o f
suggested readings, per each sessiofR@Negrouping all training material available was
distributed to all participants on the |aslitti@ytraining material was made available in English
andsome of it in Portugaénterpretation during the conferengmods

According to participants, the major strengths of the workisearterds and topics being

discussed as pertinent to the region's peculiarities; the quality of the training materials made
availake; the great pool of resource persons with variety of backgrounds and the good
organizational tealweakness could pertain to the ambition of the progoaentinee would

have been required for discussion and practical; éxerorsas coverage dot permit to go

into detailSome participants wished more regional experts be included in the programme for
future events.

Sample of evaluation questionnaire and full
Annex 3.
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09:0009:30

09:3612:00

12:0613:00

13:0€14:30

14:3617:00

17:0€18:00

18:0€18:15

18:3€20:00

Annex 1. Programme of the Seminar

Day 1, Monday 18t of May
MORNING SESSIONS

Opening of the Seminar and Introduction to the Programme

Welcome addressT®esa ThorpServices and Investment Law Advisor,
Trade, Industry, Finance and Investment (TIFI) Directorate, SADC Secretariat.

Module 1: Trade in goods

Duties, including export taxes; quantitative restrictiaiggridFN and
treatment under the WTO and EPAs; WTO legal aspects of stand still; infant
industry protection and safeguards and general exceptions.

Hannes Schloemann, WTI Advisors, Geneva
Hadil Hijazi, WTI Advisors, Geneva
Questions and Answers and Discussion

Lunch break

AFTERNOON SESSIONS

Module 2: WTO rules on preferential trade

Article XXIV GATT, Article V GATS, enabling clause, the EU &8P system
regional integratispecific regional issues affecting the SADC members in the
WTO and EPA contexts, includingr8ia@d issues.

Hannes Schloemann, WTI Advisors, Geneva
Hadil Hijazi, WTI Advisors, Geneva
Questions and Answers and Discussion

Conclusions of Day 1

Cocktail

Each day there will be a coffee break dtIN¥wanil5:4516:00
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09:0€12:00

12:0613:00

13:0€14:30

14:3615:15

15:1515:45

16:0016:45

16:4517:30

17:3617:45

Day 2, Tuesday 19th of May
MORNING SESSIONS

Module 3: Technical Issues

Agriculture, including SPS issues, subsidies and special safeguards
Hilton Zunckdltade Law Chambers, South Africa
Christian Pitschas, WTI Advisors, Geneva

Questions and Answers and Discussion
Lunch break
AFTERNOON SESSIONS
Module 3: Technical Issues (cont.)
Customs and Trade Facilitation

Hadil HijazWTI Advisors, Geneva
Christian Pitschas, WTI Advisors, Geneva

Questions and Answers and Discussion

Technical Barriers to Trade
Hannes Schloemann, WTI Advisors, Geneva

Questions and Answers and Discussion

Conclusions of Day 2
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09:0010:15

10:0€10:45

11:1512:15

12:1513:00

13:0614:30

14:1515:00

15:0015:45

160016:45

16:4517:30

17:3617:45

19:31:30

Day 3, Wednesday 20t of May
MORNING SESSIONS

Module 4: Trade related areas

Investment, including comparison of approaches and overlaps in the EPA and

selected Bilateral Investment Treaties, regulatory issuesstatmvestor
disputes (omgewof major cases

Rian Geldenhuys, Trade Law Chambers, South Africa.

Investment Chaptethe CARIFORWAZ EPA
Ramesh Chaitoo, Head, Services Trade Unit, CRNM

Questions and Answers and Discussion

Competition policy
Prof. Ruth Okediji, University of Minnesota Law School

Questions and Answers and Discussion.
Lunch break
AFTERNOON SESSIONS
Module 4: Trade related areas (cont.)

Intellectual property
Prof. Ruth Okediji, University of Minnesota Law School

Questions and Answers and Discussion

Government procurement including transparency aspects
Christian Pitschas, WTI Advisors, Geneva

Questions and Answers and Discussion
Conclusions of Day 3
Di scussi on Dirowha exterd ado EPAs eonttibotgto tbe

process of regional i ntegration
With Trudi Hartzenbergdé Law Centre for Southern, Adoth Africa.
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09:001015

10:0€10:45

11:1511:45

11:1481 2: 30

12:3613:00

13:0614:30

14:3617:00

17:0€18:00

18:0018:15

Day 4, Thursday 21t of May
MORNING SESSIONS
Module 5: Trade in services

The General Agreement on Trade in SGWEEY and its implications for

developing countries; Processes of offers and demand within the framework of
the negotiations; Strategic Dfieetieralization and negotiations, including

chall enges for developing new sectorsbd

Prof. David Luffppleton Lufinternational Lawyers, Brussels
Nick Charalambides, Imani Development, South Africa

Questions and Answers and Discussion

Presentation on services saei@ast dBADEPA States

Teresa ThorBervices and Investment Law Advisor, Trade, Industry, Finance
and Investment (TIFI) Directorate, SAD@riaecret

Presentation on
interestincluding Liberalization of Market access in GATS Mode 4 for Movement
of Natural Persons Supplying Services

David LufAppletohuffi International Lawyers, Brussels
Ramesh Chaitoo, Head, Services Trade Unit, CRNM
Questions and Answers and Discussion
Lunch break
AFTERNOOSESSIONS
Module 5: Trade in services (cont.)
Services commitments in three selected services sectors (financial services,
telecommunications services and tourism) with practical exercise on the
schedule (references will be made to CARIFORUM EPA services chapter when

dealing with specific sectors).
David LufRamesh Chaitoo, Nick Charalambides.

Questions and Answers and Discussion

Conclusions of Day 4
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Day 5, Friday 22 of May
MORNING SESSIONS

09:0009:30 Contentious Issues in SADC-EC EPA Negotiations

Dan LuRrogramme O#fic Economic and Trade Cooperation Programme
European CentreB@velopment Policy Management, The Netherlands

09:3610:00 Questions and Answers and Discussion
Module 3: Technical Issues (cont.)

10:3011:15 Rules of origin (détfons), focus on Fisheries and Textiles
Natalie McNelis, Wilmer Hale, Brussels

EPA Rules of Origin for Fish products, Global Sourcing and SADC
Roman Grynberg, Botsvasttute for Development Policy Analysis

11:1511:45 Questions and Answers and Discussion
Module 6: Trade Defence Mechanisms

11.4512.30 TradeDefenc®echanisms
Natalie McNelis, Wilmer Hale, Brussels

12:3613:00 Questions and Answers and Discussion
13:0014:30 Lunch break
AFTERNOON SESSIONS
Module 7: Other legal issues
14:3616:00 Institutional aspects of EPAs, including dispute settlement ad final provisions,
ratification, n@xecution clause, denunciation, resesvetiation to WTO

and other Agreements
David LufAppleton Lufinternational Lawyers, Brussels

16:0017:00 Questions and Answers and Discussion

17.0e17:® Closing of the Seminar
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Annex 2. List of participants

N°| Organization/Guests | Name/Surname Institution Function/Title

1 | SADC Secretariat Teresa Thorp SADC 223’;? and Investment Law
2 | SADC Secretariat Cardoso Comboio SADC Trade Officer

3 | SADC Secretariat Gladmore Mamhare | SADC Project Officer Competition
4 | Hub & Spokes Anselmo Nhara SADGSecretariat RTPA

5 | Hub & Spokes Kathleen Rubia SADGSecretariat TPA

6 | Hub & Spokes Sharifa Powell Ministry TradeBotswana | TPA

7 | Hub & Spokes Adeline Awantang Ministry Tradelesotho TPA

8 | Angola Moises David Ministry Trade Legal Officer

9 | Angola Ana Paula Miguel Ministry Industry Legal Officer

10 | Angola Domingos Guilherme Trade Officer

11 | Angola Vicente Soares Non State Actor Rep

12 | Angola Pedro Marcelino gﬁgg;ﬁg;ﬁ:mive Counsellor

13 | Angola Garcia Saldanha Ministry Industry Trade Officer

14 | Botswana g:igg?ggg;g étr:(;rmnsyércsaeneral Legal officer

15 | Botswana Botshabelo Mafatlane Trade Officer

16 | Botswana Larona Kaisara :\r/I]EisSttrr{/Tradeand Trade Officer

17 | Botswana Carla Tema E:Egg:lssy Of Botswana Counsellor

18 | Namibia Maritha Burger Ministry of Justice Legal Officer

19 | Namibia Annaletu Haitembu | Ministry of Justice Legal Officer
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Embassyf Namibia

20 | Namibia Andre' H. Apollus Counsellor
Brussels

21 | Namibia Vistorina Nghifenwa Ministry Tradeand Trade Officer
Industry

22 | Namibia Diana Tjiposa Ministry Tradeand Trade Analyst
Industry

23 | Namibia Vivienne Katjiuangua Namibia Agricultural Trad Trade Alvisor
Forum

24 | Namibia Bonny Haufiku Embassy Of Namibia Counsellor

25 | Lesotho Matseliso Lehohla Ministry Tradeand Legal Officer
Industry

26 | Lesotho Sekone Masia Ministry Tradeand Trade Officer
Industry

27 | Lesotho Nthabeleng Maphike Embassy of Lesotho Counsellor
Brussels

28 | Swaziland John Magagula Legal Officer

29 | Swaziland Sifiso Khumalo Ministry of Justice Legal Officer

30 | Swaziland Mluleki Dlamini Ministry Tradeand Trade Officer
Industry

31 | Swaziland Masisi T. Hlanze Pnyate commercial lavegal

advisor

32 | Swaziland Xolile Ngwenya Trade policy Analyst

33 | Mozambique Ivandro Meque Ministry Tradeand Legal Officer
Industry

34 | Mozambique Beatriz Machava Ministry Tradeand Trade Officer
Industry

35 | Mozambique Pedro Nhatima Ministry Of Justie Legal Officer

36 | Mozambique Calado Silva Embass{fMozambique Counsellor
Brussels

37 | Mozambique Amilcar Arone Ministry Of Development | Trade Officer

38 | South Africa M. M. De Gama The DTIDepartment SADC Contact Point
Trade and Industry

. . The DTIDepartment .
39 | South Afica Kekeletso Mashigo Trade and Industry Deputy Director
40 Commonwealth H.E. Edwin Laurent Commonwealth Negotiations Coordinator

Secretariat

Secretariat
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Speakers

N° Organization Name/Surname Function/Title

41 | WTI Advisors Hannes Sdoemann Legal expert

42 | WTI Advisors Hadil Hijazi Legal expert

43 | WTI Advisors Christian Pitschas Legal expert

44 | Trade Law Chambers Hilton Zunckel :)nrfg:: sgsgfl trade

45 | Trade Law Chambers Rian Geldenhuys Lrgr?qr;aetrig:ﬁ;mi? and

46 | CRNM Ramesh Chaitoo Head, Services Trade Unit

47

University of Minnesota

Law School

Prof. Ruth Okediji

Professor

48

Appleton Luff
International Lawyers

David Luff

International lawyer

49

Imani Development

Nick Charalambides

InternationalTrade Expert

50 | BIDPA Roman Grynberg Negotiation Expert

51 | TRALAC Trudi Hartzenberg Executive Director

52 | ECDPM Dan Lui Programme Officer

53 | Wilmer Hale Natalie McNelis Counsel
Organisers

N° Organization Name/Surname Function/Title

54 | TradeCom &cility Chiara Tardivo Project Manager

55

TradeCom Facility

Joyce Lualaba

Conference Support

56

TradeCom Facility

Michela Massimi

Trainee
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Annex 3. Results of evaluation questionnaires

(27 participants responded)

Excellent Good Average Below aveage Poor
Q1: Workshop in General 48% 52% 0% 0% 0%
Q2: Contents & topics 52% 48% 0% 0% 0%
Q3: Speakers performance 37% 56% 7% 0% 0%
Q4: Seminar & training material 41% 56% 4% 0% 0%
Q5: Quality of the organization 52% 41% 7% 0% 0%
Q6: On site registrdon 59% 33% 7% 0% 0%
Q7: The seminar organizational tee 63% 30% 7% 0% 0%
Overall 50% 45% 5% 0% 0%
Evaluation Rate 70%,
60%;
Data Series 50%;
Excellent 40%;
Good 30%
Poor 20%;
10%;
0% —
1 3 4 5 6 7
Questions 1-¢
Q8: Sufficient discussion time 10 10
Q9: Better understanding of the issue 23 4
19 8

Q10: Objectives achieve

Q11: Major Strengths & Wealesses of the seminar

Strengths

Issues discussed were pertinent to the region's peculiarities.
The training materials available, including training manual, facilitated the seminar effectively and

efficiently.
Good interpretation.

Great pool of resource ple; great variety of speakers' background.

Good organizational team.

Weaknesses

Not enough time given to the speakers to cover their subjects.
Not enough time allocated for discussions.
Most of the topics were reduced because of the time constraint.

Thebroad coverage did not permit to go into detail.

Lack of adherence to time schedule.




Q12: Sessions that have best met with participants expectations
Competition policy; Intellectual property; Trade in services; Agriculture; All.

Q13: Priority areas whh need improvement for future training seminar

More time for discussion.

More regional experts should be included to get a more "practical” perspective especially on EPAs.
All documentation in the official languages of SADC (English and Portuguese).

None.

Q14: Topics to be included in the future
Agriculture and SPS from an ACP perspective.
Negotiations strategies.

The analysis of SAB&erim EPA.

Regional integration in the context of the EPAs.
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EVALUATION QUESTIONNAIRE (Sample)

PLEASE LET US KNOWROPINION ANDR SUGGESTIONS ONMORKSHOPHIS WILL HELP USR@YE THE QUALITY OF
FUTURE ACTIVITIE®AETTER RESPONDOUR PARTICIPANNEEDS

WHAT IS YOUR EDUCATAD BACKGROU@PTIONAL

BAD

o
o
o
A

EXCELLENT  GOOD FAIR
1. THE WORKSHOP IN GEAIER
2. CONTENTS AND TOP(BEROGRAM STRUCTYRE
3. SPEAKERS PERFORMANCE
4. SEMINAR TRAINING MRIRE
5. QUALITY OF THE ORGANION

6. ONSITE REGISTRATION

LOoodoot
NN
AN
NN
OoodoUt

7. THE SEMINAR ORGANIDNRL TEAM

No  PARTIAL

L O
[]
[]

8. WAS THERE ENOUGH DISSION TINE

9. DID THE SEMINAR HIQ®R BETTER UNDERSTANE ISSUPS

10. DO YOU FEEL THE SEARMCHIEVED ITS OBIE/ES OF TRAINING O
LEGAL ASPECTS OF DRROLICYCAN YOU EXPLAIN WHY

OO g
(1L

11. WHAT WERE THE MABIRENGTHSWEAKNESSES OF THEIBRR

12. WHICH SESSION HAS BE&ET WITH YOUR EXPATION3

13. PLEASE INDICATE THRIGRITY AREAS WHIGHED IMPROVEMENT FEIRTURE TRAINING 9EAR (VENUE

ORGANIZATION OF BEMINARCONTENT OF PROGRAMMIDICE OFPEAKERETC)

14. WHICH TOPICS WOUIKELTO SEE INCLUDEFUTURE EVENTS
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15. OTHER COMMENTS ANBGBSTIONS

May we use your comments in future promotional materials? Yes No

Name: Organization:

If you would like to be contacted regarding your comments, please provide your pimeaié number & e
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