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Introduction
(1) Economic Partnership Agreements between ACP states or regions and the EU are meant to be instruments for development. At the same time, they must be free trade agreements consistent with GATT Article XXIV:8.
(2) As development partners, the EU and ACP sides should aim to use any space these WTO requirements leave to provide for mechanisms that advance ACP development interests. EPA negotiations should therefore not be seen as normal FTA negotiations in which each side strives to achieve a maximum of concessions from the other. This is indeed a legal requirement under the Cotonou Agreement, Article 37(8) of which states that ‘[t]he Parties shall closely cooperate and collaborate in the WTO with a view to defending the arrangements reached, in particular with regard to the degree of flexibility available.’
(3) This paper, prepared at the request of the ACP Secretariat, offers reflections from both development and legal perspectives on seven of the most contentious issues, and explores possible solutions where appropriate. As requested these reflections are highly aggregated and focused to provide orientation for decision makers. As such they do not seek to offer a comprehensive and detailed treatment of the issues.
1 The “Substantially All Trade“ Requirement and Transition Periods

1.1 Introduction
(4) GATT Article XXIV:8(b) states that a free trade agreement is one in which trade barriers are eliminated on ‘substantially all trade’ between the parties to the agreement. There has never been an authoritative definition within the WTO of ‘substantially all trade’.
 In the WTO, Members have exchanged views on what they consider this criterion to mean, but have not reached any agreement to date. 
(5) The EU considers that “substantially all trade” means at least 90% of trade is covered. It considers further that if the EU liberalizes 100% duty free quota free – DFQF, the ACP side must liberalize at least 80% to make the agreement WTO compatible. Several ACP countries consider that a lower coverage on their side would still satisfy WTO law. 

(6) A further issue is the length of the implementation period over which liberalization commitments are phased in. Several ACP countries would like to stretch this period as long as possible.
1.2 The Economic Development Perspective
(7) The case for a more flexible and development-oriented interpretation of “substantially all” trade liberalization – including inter alia long implementation periods for tariff elimination – rests on the reality that trade liberalization can create adjustment costs. While the long-term benefits of tariff elimination for consumer well-being and competitiveness are generally well accepted, the reallocation of human, financial and physical resources due to tariff elimination can create significant pressures on already-stretched ACP government budgets. 
(8) The shift of resources can include both revenue measures (i.e. moving fiscal instruments, such as taxes, from “at the border” to “behind the border”) and budget outlays for both new industries (to improve their competitiveness) and older industries (to encourage their diversification and to provide social support to their labour force). (Estimates of these costs are notoriously difficult to predict, with EPA-related adjustment costs estimated for the Pacific alone at between €170 million and €642 million.)
 Providing for lower levels of liberalization in certain ACP States and long transitional time-periods can allow national policymakers to both make painful national trade-offs and build domestic consensus around which sectors to protect and which to liberalize.
1.3 The Legal Perspective

Timeframe

(9) Free trade agreements must be complete within 10 years unless there are ‘exceptional circumstances.’ There is no authoritative interpretation of this term in WTO law. The 10 year period is in practice often exceeded, in one case by the United States. Examples include: Thailand–Australia FTA (20 years for Thailand only); Thailand–New Zealand (20 years for Thailand only); US–Australia (18 years for the US only); Canada–Chile (18 years for Chile only); Canada–Costa Rica (15 years for Costa Rica only).

(10) A strong argument can be made, in line with the rationale of provisions such as the Enabling Clause and Part IV of the GATT, that the special economic and developmental needs of a developing country count for the purposes of ‘exceptional circumstances’. A period of 20 years – as proposed by the UK Government’s 2005 Commission for Africa Report – is thus defensible from a WTO legal perspective. It is particularly defensible for LDCs, which have a special status within the WTO.
(11) This applies in particular when the longer implementation periods concern a limited number of especially sensitive products. The US-Australia FTA imposes quotas on what is and was Australia’s single major export item (beef) to the US for 18 years.
 When questioned about these quotas, the US representative said that ‘in the US’ experience, using long transition periods for a particularly difficult product in its FTAs whether with developed or developing countries had been a successful tool in ensuring robust agreements with maximum coverage.’

(12) It should also be stressed that the obligation to liberalize trade strictly speaking only applies at the end of the ‘reasonable period of time’. This means that no liberalization at all need occur until then. 
Methods for determining ‘substantially all trade’ between the parties
(13) There is so far no authoritative interpretation of the term ‘substantially all trade’ in WTO law. In the negotiations on Article XXIV, however, Members have advanced two possible tests for determining how much trade between the parties is ‘substantial’. A ‘quantitative’ test takes a percentage of existing trade by volume; a ‘qualitative test’ takes a percentage of tariff lines and adds qualitative criteria. From a pro-liberalization perspective, the difficulty with the quantitative test is that it excludes potential trade, including potential trade blocked by trade barriers. From the same perspective, the difficulty with the qualitative test is that it can exclude existing trade if this falls within a small number of tariff lines. Some WTO Members therefore argue that both tests should be applied cumulatively. The WTO Secretariat prepares ‘factual presentations’ of all notified free trade agreements. These presentations typically include a calculation of liberalization under the agreement in both quantitative and the qualitative terms. However, this is merely WTO Secretariat practice; it does not determine that such tests are legally required.

Amount of trade that must be ‘substantial’

(14) It is not clear what percentage of trade by volume (on the quantitative test) must be liberalized. The EU prefers a quantitative test, and takes the view that at least 90% of all trade between the parties must be liberalized. Others have proposed lower percentages (85%, 80%). The existing practice of WTO Members gives little guidance on this point. Even if many free trade agreements liberalize close to 100% of trade, that does not mean that this is necessary. But nor does the fact that some free trade agreements liberalize less than this necessarily mean that these are legitimate. In fact, Members have in most cases studiously avoided the issue when considering notified FTAs in the Committee on Regional Trade Agreements. This underlines the finding that the law is clearly not settled. The threshold of 90% is thus not authoritative but simply reflective of the view the EU has taken in WTO negotiations.
Asymmetrical liberalization

(15) The EU agrees that asymmetrical liberalization is possible. This is largely uncontroversial among Members. The EU maintains that its preferred threshold of 90% can be achieved by combining 100% of imports into the EU with at least 80% of imports in the relevant ACP country or region. Importantly, the 80% threshold thus results from the EU’s assumption that the 90% threshold overall is required. This, however, is not settled.
(16) Some African ACP countries have proposed to liberalize around 60% of their imports from the EU. Combined with 100% market access in the EU this would translate into an overall coverage of 80%. While it this is much less than what most FTAs achieve, it is not per se indefensible as constituting ‘substantially all trade.’    

(17) As the quantitative test is based on actual trade, disparities in the balance of trade between any given ACP country or region and the EU are important. If the ACP country or region imports less from the EU than it exports to the EU, the percentage of imports that needs to be liberalized to achieve an overall figure of 90% can be lower than 80% of its imports. 

1.4 Solutions for the Way Forward

(18) Neither the meaning of ‘substantially all trade’ nor the meaning of the ‘exceptional circumstances’ which would allow for an implementation period beyond ten years are settled as a matter of WTO law. The ACP can thus validly argue that a lower threshold than the 90% favoured by the EU, and hence a lower threshold than 80% for the ACP applies. The ACP can further validly argue that a much longer implementation period than ten years is acceptable. For both factors the developmental needs of the ACP countries concerned, especially for the LDCs among them, and the sensitivity of specific products, can be used as valid arguments in favour of ACP positions. 

(19) The actual issue is thus legal risk, namely the risk that an EPA is successfully challenged by a third Member through WTO Dispute Settlement. This risk increases, the lower the coverage and the longer the implementation period. Provided the EPA partners do not grossly exaggerate, however, this risk appears to be rather low. A 70% coverage on the ACP side, and hence 85% coverage overall, for example, would not seem obviously excessive; the same can be argued for lower percentages. Further, potential challengers would likely be other developing countries, many of which have or seek asymmetric FTAs themselves. 
(20) The remaining risk appears manageable in principle. Even if an EPA were successfully challenged this would only mean that the parties would have to bring themselves into conformity at that point. This could then be done through a simple amendment of the EPA. The parties could anticipate this case through an ‘adjustment clause’ under which amendments could be made to the agreed schedule of concessions, so long as the overall amount of trade liberalized under the EPA still satisfies the ‘substantially all the trade’ requirement. Indeed, the WTO Transparency Decision recognizes that modifications to the preferential treatment between the parties may occur, and states that in such cases the parties must notify the Committee on Regional Trade Agreements of any such changes.

(21) It is also possible under WTO law for EPA States to have a unilateral right to make such modifications, subject to the requirement that any such modifications do not reduce the overall amount of liberalization beneath the ‘substantially all the trade’ requirement. This may require the granting of equivalent market access with respect to other products. It is worth noting that the EU has already agreed to a clause to this effect in the EC-Jordan Association Agreement.
 
(22) The matter is thus one of political will to accept and manage this risk. The EU is obviously reluctant to deviate from its stated position (90% coverage), partly because of systemic concerns. The ACP has arguably the more important reasons on its side, namely its developmental needs. It must nonetheless be recognized that the EU will not move easily.
(23) A solution for the way forward may be found in a combination of the following elements:

· Gradual concessions on both sides with regard to coverage (lower and higher percentages). For the ACP countries concerned this should be preceded by a renewed in-depth analysis of their protective interests. Given the narrow industrial base in most ACP countries, the list of sectors in need of protection will often not coincide with the list of products most imported by the region – the highest levels of imports are often precisely in those tariff lines where there is insufficient national production.
· Agreement on an adjustment clause which provides for adjustments of the EPA if and when these are required under WTO law. This could work to reassure both parties, and third country WTO Members, that any adjustments would not violate the requirements of Article XXIV GATT.

· Backloading of sensitive sectors/goods. Where relevant sectors cannot be excluded, the ACP country/region concerned should seek a sufficient timeframe for implementation of any concessions agreed. Importantly, because WTO law allows for virtually complete “backloading” of liberalizations within the implementation period, such sectors could be scheduled for (very) late liberalization without much risk; it would not be legally necessary to begin phasing in the liberalization early.
· Financial assistance. In addition or alternatively, ACP negotiators should seek sector-specific language on commitments to EDF and bilateral support to ensure that adjustment costs are not fully funded from the national budget. The new Article 37bis of the Cotonou Agreement as revised in 2010, together with the redrafted Declaration XXIII to this Agreement, should be regarded as a baseline in this respect.
2 Export Taxes and Quantitative Restrictions
2.1 Introduction

(24) The EU is pushing for the elimination of export taxes and quantitative restrictions in EPAs. Several ACP countries frequently use export taxes for a variety of reasons and are therefore reluctant to agree to their elimination. 

2.2 The Economic Development Perspective
(25) There exist two key economic development rationales for the use of export taxes and quantitative restrictions in ACP countries. The primary rationale is to ensure the availability of low-cost inputs for domestic value-added processing. In South Africa for example, producers of ferrochrome have lobbied for increased export taxes and quantitative restrictions of chromite ore (the key input to their production), which ironically is exported to other countries and then re-exported, in processed form, as a competing finished product on the South African market.
 

(26) The secondary rationale is that export taxes serve as a key instrument of government revenue collection – particularly as a windfall tax when global prices of key commodities rise – as well as a means to shield consumers from the effects of high global prices by ensuring adequate domestic supply. A study from the World Bank also found that, compared to income or profits taxes, export taxes are relatively easy to administer (an important consideration in ACP countries, where tax collection systems are often weak) and, unlike high import taxes, generate government revenue without affecting non-traded items.
 While there exists a potential danger in excess use of such restrictions leading to reduced levels of exports, they continue to be key instruments of policy in ACP countries, particularly those with narrow and resource-reliant export bases.
2.3 The Legal Perspective

Export taxes
(27) WTO law does not require the elimination of export taxes in free trade agreements.
 However, it is likely that products subject to export taxes do not count towards the ‘substantially all trade’ criterion. GATT Article XXIV:8(b) requires the elimination of ‘duties and other restrictive regulations of commerce’ on trade between the parties. It is highly likely that export duties are comprehended by the term ‘duties’, or, if not, by the term ‘other restrictive regulations of commerce’. There is a high likelihood that the fact that the GATT does not prohibit export taxes imposed on a most-favoured nation basis would not be seen as relevant by a WTO panel.

(28) Each ACP region will need to consider the impact of eliminating export taxes in the EPA on a case-by-case basis, based on the particularities of their trading relationship with the EU. At least in some cases, even excluding products on which export taxes are imposed from the calculation of SAT trade will not make much difference to the overall calculation.

Quantitative restrictions
(29) In principle, Article XI:1 GATT prohibits quantitative restrictions on imports and exports. However, there are a number of exceptions, and these exceptions are expressly incorporated into Article XXIV:8(b). Most importantly, these exceptions include those for food security. In EPA negotiations the EU has not always respected this fact, in some cases reducing the rights of ACP countries to impose quantitative restrictions which they would otherwise enjoy under WTO law. 

2.4 Solutions for the Way Forward
(30) The ACP can legitimately request that export taxes not be prohibited under EPAs. There is no other reason for such prohibitions than the general EU interest in securing access to raw materials. Where this interest collides with legitimate developmental interests of ACP countries the latter should prevail. WTO law does not require EPAs to include a clause prohibiting export taxes. It does however, most likely, require EPAs to take account of such taxes as part of the ‘substantially all trade’ calculation.

(31) As to quantitative restrictions, it is critical that EPAs are not ‘WTO-minus’. The SADC text agreed at Swakopmund protecting all WTO compatible quantitative restrictions can be taken as a model for other EPAs in this regard. In principle, however, it must be recognized that unless a valid exception applies, including, for example, safeguard measures, there is little legal room for manoeuvre on quantitative restrictions.
3 The Community Levy
3.1 Introduction

(32) Community levies are a common means by which regional institutions obtain funding for their activities. ECOWAS charges such a levy on all imports from outside of the community  
(33) The EU would like to see the levy eliminated. This is a “red line” matter for ECOWAS members.
3.2 The Economic Development Perspective

(34) The economic case in favour of community levies (such as the 0.5% ECOWAS levy on all non-community imports) lies in the need for strong and well-funded regional institutions at the ACP level. These institutions, ranging from regional secretariats to shared legal, customs, competition authorities and central banking bodies, are often caught in a funding dilemma. On one hand, contributions from their Member States (particularly those with a high number of LDCs) are often in arrears – particularly during periods of global price spikes and during the implementation of regional customs reform projects and common tariff schemes, when national revenue flows are weakened – and funding from donor bodies is often delayed due to project cycles and the inevitable back-and-forth of proposals, MOUs and reviews. 
(35) On the other hand, the growing imperatives of regional integration dictate that these regional institutions are tasked with a growing number of expensive initiatives, extending to full-scale replacement of national capacity for weaker and/or smaller Member States.
 A steady revenue flow from a common community levy ensures that these regional institutions remain, in many cases, the sole public sector organizations within the ACP with remuneration terms capable of attracting and retaining trained nationals in public service.
3.3 The Legal Perspective

(36) GATT Article XXIV:8(b) requires the elimination of duties and other restrictive regulations of commerce on substantially all trade in products originating in the territories of the parties. This obligation applies to all duties and other charges, regardless of their purpose, for example, revenue collection.
 Because the ECOWASA levy currently applies to all imports, none would be free from it. It follows that, as currently designed, the ECOWAS Community Levy would likely not be defensible under WTO law.

(37) It is however conceivable that a non-discriminatory levy operating as a border tax adjustment in relation to an equivalent internal tax would be acceptable. It may therefore be possible to impose a Community levy if an equivalent internal tax is applied to domestically produced products.

3.4 Solutions for the Way Forward
(38) There does not appear to be much room for manoeuvre on Community levies as they current exist. 
(39) However, if they are matched by an equivalent domestic tax the argument for WTO compatibility (border tax adjustment) becomes much stronger.
(40) An alternative solution could be to replace the levy on all imported products with an additional tariff on those products not scheduled for tariff elimination. In order to generate the equivalent amount of revenue this surtax in percentage terms would likely have to be significantly higher than the levy.

4 The MFN Clause(s)
4.1 Introduction

(41) All signed/initialed EPAs contain clauses titled “More favourable treatment resulting from [free trade/economic integration agreements] [economic integration agreements].” These clauses function to extend future preferences given by one EPA party to a third trading partner to the respective other EPA partner(s). They thus “import” any such preferences into the EPA. For the ACP sides this applies only to agreements concluded with major trading partners (countries or groups). The clause thus concerns future agreements with developed countries and major developing countries such as China, Brazil and India (‘major trading economy’).
(42) While the CARFORUM-EU EPA contains such MFN clauses also for services (modes 1, 2 and 3, but not mode 4), this section concentrates on the MFN clauses relating to trade in goods which are especially problematic for many ACP countries and contentious in current negotiations.
(43) ACP countries are concerned that this clause will hamper their ability to conclude trade agreements with interesting trading partners as these will be deterred from offering preferential access while gaining only preferences that will immediately also be extended to the EU. The EU argues that as major donor and FTA partner offering 100% DFQF market access itself it should benefit from the same concessions any other major economy gets on ACP markets. Brazil and others have argued that the MFN clause would undermine the promotion of South-South trade as set out in the Enabling Clause.

4.2 The Economic Development Perspective

(44) The development rationale against the use of an MFN Clause for the EPAs lies in the reality that ACP countries exhibit strongly differential trade flows depending on which ‘major trading economy’ is considered. This differential in trade orientation will lead to strongly divergent positions in trade negotiations based on the perceived mix of costs and benefits offered by each negotiating partner. In the example of CARICOM’s ongoing negotiations with Canada, the Caribbean wish to attract more investment, expand agricultural guest worker program and encourage the relatively modest levels of goods trade with Canada would intuitively suggest a relatively generous goods offer. The existence of the EPA MFN Clause however would effectively tie the hands of CARICOM negotiators, given that levels of trade with Europe exceed those with Canada; a recent study found that nearly two-thirds of the expected revenue loss from a potential CARICOM-Canada agreement arose solely from MFN Clause-induced tariff elimination on EU imports.
 
(45) A similar situation can be found in the Pacific Islands Forum, where Pacific Island negotiators expect that a Pacific Agreement on Closer Economic Relations (PACER-Plus) may yield benefits in terms of labour mobility (i.e. Mode 4 in services) and favourable rules on origin for entry into Australia and New Zealand. The negotiators’ position vis-à-vis these two major Pacific trading partners however is constrained by the EPA MFN Clause, despite the EU-27 only being a marginally significant trading partners for two out of fourteen Pacific Island Member States.
4.3 The Legal Perspective

(46) The MFN clauses are legal under WTO law; indeed, even Brazil tempered its initial criticism and no longer seems to contest that they technically violate WTO law. They are compatible with GATT Article XXIV because they have the effect of deepening the market access between the EU and the ACP sides. The deeper the integration the more likely an agreement will pass the “substantially all trade” bar. Since EPA MFN clauses technically extend the market access coverage of the agreements, they arguably work in favour of general GATT consistency.
(47) The MFN clauses also do not violate the Enabling Clause. Paragraph 2(c) of the Enabling Clause provides that developing countries, when entering into preferential agreements among each other that do not amount to full FTAs, do not have to apply these preferences to all other WTO Members. The clause is thus an exception to the MFN clause in GATT Article I and provides to sectoral south-south agreements the same “protection” – against the otherwise applicable unconditional MFN treatment for all WTO Members – as full FTAs enjoy under GATT Article XXIV.
(48) The EPA MFN clauses leave this effect legally undisturbed. They do not extend preferences granted by an ACP country to Brazil under a sectoral agreement to all WTO Members. They rather extend the coverage of an FTA, namely the EPA, to matters that the same EPA could have covered from the start, e.g. a tariff reduction. 

(49) Some have suggested to argue that the EPA MFN clauses undermine the Enabling Clause or other tenets of WTO law because they discriminate among developing countries by establishing a category of “major trading economies” unknown under WTO law. However, the EPA MFN clauses do not legally affect the rights of the ACP parties to enter into paragraph 2(c) agreements with any developing country without differentiation. The differentiation does not touch the scope of WTO law. It only determines the exact reach of the EPA (the extent of liberalization of ACP-EC trade), which itself operates under GATT Article XXIV.
(50) WTO law thus does not legally stop the ACP countries from agreeing to the EPA MFN clauses if they so choose. The issue is rather political and a matter for negotiations.

4.4 Solutions for the Way Forward
(51) Resistance against the MFN clause should rely on the strong economic and developmental arguments described above, as legal arguments are weak and easily countered. The EU’s insistence on the MFN clause appears to be motivated by symbolism and a certain systemic logic, but the matter is likely not a true “red line” issue.
(52) Where agreement to the MFN clause is politically inevitable the ACP side can validly claim in turn that it gradually reduces the need for tariff commitments to satisfy the “Substantially all Trade” requirement. This is because the MFN clause is highly likely to expand the explicit commitments (and hence coverage of ACP imports from the EU) over time as ACP countries conclude trade agreements with other countries. The actual coverage of the EPA with an MFN clause is thus greater than the scheduled tariff concessions suggest. 
(53) To the extent that the EU insists on the MFN clause in principle there are several possibilities for improvements to make it (a) more useful for the ACP and/or (b, c) less burdensome for the ACP. 
a. While the EU already offers full DFQF market access and hence maximum tariff concessions, the MFN clause could operate to extend more favourable rules of origin granted by the EU to third parties to the ACP. This could be clarified explicitly, and should not be objectionable from the side of the EU.
b. The thresholds to determine which country/group counts as a “major trading economy” can possibly be pushed upwards to exclude certain partner countries or groupings of interest for the ACP. The agreement on the increase in the percentage of world trade for the SADC EPA at Swakopmund could be taken as a model for other EPAs.
c. Exceptions to the MFN clause can be negotiated.
i. Country Exceptions: Agreements with specific countries or groups of countries can be excluded up front from the coverage of the MFN clause. The EC-EAC EPA, for example, exempts agreements with ACP countries, African countries and African regions even if these parties are major trading economies. The ESA EPA contains a similar clause. The model can be expanded to other EPAs and can be used to cover specific any country or group.

ii. Negotiation/opening clause: Some EPAs provide for consultations in cases when the MFN clause is triggered. While this provides no legal security, it offers a political process during which views can be exchanged, and moral pressures applied. This has been done in the CARFORUM EPA. In the Pacific IEPA the clause refers specifically to the case that rules of origin in the other agreement are more favourable. While the outcome is not automatic, this creates political pressure to actually exclude those agreements when they appear. Similar mechanisms could be agreed in other EPAs. 

iii. More favourable treatment in other agreements: A stronger mechanism would be to exclude automatically otherwise qualifying third party agreements from the MFN clause where the other partner offers better market access on all or key ACP products than the EU does, in particular through more favourable rules of origin. 
5 The Standstill Clause (Tariffs)
5.1 Introduction

(54) Several EPA texts provide that the ACP countries must not raise tariffs above currently applied levels, notwithstanding any higher bound rates in their EPA schedules. In some agreements
 this applies only to products covered by liberalization commitments, in others to all products, with
 or without
 exceptions.

(55) Several ACP countries wish to eliminate this mechanism and be bound only by explicit commitments in their schedule, as is the case in the WTO.
 The EU argues that where liberalization has already progressed there is no justification for keeping the option to raise tariffs again. However, there are both economic and legal justifications for resisting the inclusion of such standstill obligations in EPAs.

5.2 The Economic Development Perspective

(56) The economic case against the inclusion of a standstill clause rests on two pillars. First, many ACP States are currently tasked with implementing common customs regimes, which in turn require long phasing-in periods to adjust tariff rates and calibrate fiscal instruments to make policy changes revenue-neutral. Even in CARICOM, where the process of ACP customs integration is arguably most advanced and where implementation of the community’s Common External Tariff (CET) officially began in 1993, only eleven out of fourteen Member States have fully implemented the CET’s four phases, with the remaining Member States awaiting the outcome of revenue analysis. 
(57) Second, the imposition of a standstill clause assumes a static view of comparative advantage that is essentially locked in – i.e. those industries that, at the time of EPA negotiation, do not enjoy domestic production cannot benefit from the protection of future tariff increases during the EPA implementation period.
5.3 The Legal Perspective

(58) There is no WTO requirement for a standstill obligation either on products subject to liberalization or on other products. As long as the specifically agreed tariff concessions (schedule) satisfy the ‘substantially all trade’ requirement and the adequate implementation period is respected, WTO law does not require additional disciplines on tariffs in the form of standstill provisions. For goods subject to scheduled liberalization it would thus be acceptable for parties to raise tariffs up to the agreed ceiling. For goods not subject to liberalization commitments the parties would, under WTO law, be entirely free to raise tariffs up to WTO bound tariffs, where applicable.

(59) The assessment would only be different if an EPA relied on the standstill clause alone to keep certain tariffs at currently applied zero levels to satisfy the ‘substantially all trade’ requirement.
(60) It should also be recalled (see above) that even for products subject to scheduled liberalization it is possible under WTO law – indeed, even foreseen under paragraph 14 of the Transparency Decision – that these schedules may be modified, so long as the ‘substantially all the trade’ requirement is satisfied.
5.4 Solutions for the Way Forward
(61) There is no WTO requirement for a standstill clause on any products, whether subject to liberalization or not. Whether or not a standstill clause is included in an EPA is a matter for negotiation.
(62) If a compromise becomes necessary the ACP could preserve key interests by offering to limit the coverage of the standstill clause to categories of products, e.g.

· only specified products/sectors (positive list)

· only non-agricultural products

· only products subject to liberalization (as for example in the CARIFORUM-EU EPA)

· all products with the exception of certain sensitive products (negative list). 

6 Special Agricultural Safeguards
6.1 Introduction

(63) Some ACP regions have proposed to provide for a Special Agricultural Safeguard that would allow them to apply additional tariffs if and when imports from the EU either surge above a certain volume threshold or are sold at prices below a certain price threshold. The EU is reluctant to agree to this and considers the ‘Bilateral Safeguard’ clause agreed in several EPAs sufficient.
6.2 The Economic Development Perspective

(64) The key argument in favour of flexible and simple safeguards is to allow all ACP States, particularly the smaller and poorer Member States, to protect their few domestic industries from liberalization-induced economic injury. In many ACP States, data collection systems are virtually non-existent and/or highly fragmented by sector, region and department, and trade intelligence capacity is scattered among a handful of staff in Customs Departments and Trade, Agriculture and Finance Ministries. 
(65) Given this reality, any thresholds or key terms within safeguard provisions (such as price or volume triggers, “serious disturbance” or economic “injury”) must allow for these long delays and gaps within the trade surveillance capacities of ACP States, providing national policymakers maximum flexibility to impose remedies and thus protect vulnerable domestic markets.
6.3 The Legal Perspective

(66) While legal arguments have been made that trade remedies are not permitted within an FTA or a Customs Union, it is established practice by many WTO Members to maintain the possibility of applying trade remedies, including safeguards, in their FTAs. The EU includes such provisions routinely in its agreements with third parties.

(67) This possibility extends also to simplified mechanisms, such as the agricultural safeguard proposed. In fact, examples of such a safeguard can be found even in agreements between developed countries. The US-Australia FTA, for example, contains a clause allowing for automatic safeguards on beef to be triggered by excessive volume (in years 9-18) or price variations (form year 19 onwards).
 
(68) The mechanism suggested by ACP members is very similar to the Special Safeguard Mechanism (SSM) currently under negotiation in the WTO Doha Round.
 The resistance of the EU to the special agricultural safeguard in the EPAs appears to correspond to, and possibly be motivated by, its resistance to the SSM mechanism in the WTO.   
(69) It is worth keeping in mind, however, that a mechanism that would be triggered very quickly, on the basis of only minor variations in volume or price, could raise concerns with regard to the ‘substantially all trade’ requirement. The same applies to a mechanism which is based on a static number, which would (in the case of volumes) effectively act as a tariff-rate quota. This is because it could be argued that the products concerned are not, in fact, (sufficiently) liberalized. That said, however, a mechanism, as proposed, where volume or price triggers are calculated and hence adjusted dynamically on a rolling basis (based on preceding years) would not raise such concerns as it effectively only slows down, but does not ultimately hinder, changes in volume or price. 
6.4 Solutions for the Way Forward
(70) The ACP can legitimately request the inclusion of a simple agricultural safeguard mechanism operating on the basis of volume and/or price triggers. 
(71) To the extent that compromises must be found, the following considerations could apply:

· The ACP could show flexibility on the exact design of the volume and price triggers, in particular the percentages of variations allowed and the level of remedies applied. 

· The mechanism could be limited to specific products or sectors that are of specific concern.

· Procedural “softening mechanisms” could be proposed. A notification of applied measures could be foreseen. A committee process could be envisaged to review measures after they are applied. The operation of the mechanism could be reviewed after a certain number of years.
7 Asymmetry of Rules of Origin and Cumulation
7.1 Introduction

(72) ACP countries have frequently called for EPAs to have asymmetrical rules of origin, so that a greater range of products produced in EPA States than in the EU can benefit from the EPAs. This has also gained the support of the European Parliament: in 2004 the ACP-EU Joint Parliamentary Assembly called upon the European Commission to accept of asymmetric rules of origin to take into account the differences in the level of industrial development between the EU and ACP countries.
 The European Commission has denied this request, with the exception of certain cumulation provisions. The following analysis the economic and legal aspects of this negotiating demand.
7.2 The Economic Development Perspective

(73) The development case for rules of origin that are simple, asymmetric and allow cross-ACP cumulation is based on the need to encourage diversification in ACP economies, particularly export platforms that remain narrow and vulnerable to commodity-price fluctuations.
· Keeping rules of origin simple (i.e. through a simple change in tariff heading rule, or value-added threshold) may reduce the already high costs of trading with the ACP (in the case of Sub-Saharan exports to the EU, compliance costs have been estimated by the World Bank as applying an additional 10% equivalent tariff)
;
· Allowing asymmetric rules accommodates the reality of different production structures between the EU ACP and can serve as a means of protecting infant industries in ACP Member States;
· Relaxing cumulation rules to allow use of inputs from any ACP country and ideally any third country allows more efficient sourcing of inputs by ACP industries and thus increasing profit margins and exports – the same World Bank study found that relaxing rules of origin to allow sourcing from any origin (and not simply ACP or EU) increased the exports of the top seven AGOA exporters of apparel by some 300%. 
7.3 The Legal Perspective

Rules of origin
(74) Article XXIV GATT requires liberalization of products originating in the parties to a free trade agreement but it says nothing at all about how ‘origin’ is to be determined. The WTO Agreement on Rules of Origin expressly only applies to trade on a multilateral basis – in other words, it does not apply to rules of origin in free trade agreements. The consistent practice of WTO Members has been for parties to free trade agreements to use their own rules of origin to determine which products fall within the scope of the free trade agreement.
(75) There is therefore significant flexibility for parties negotiating an FTA to define their own rules of origin. Correspondingly, it is perfectly permissible for such parties to agree that one rule will apply to one party and another to another party.
 This applies moreover to any rules of origin, whether value added to change of tariff heading, to tolerance rules, to cumulation (where in relation to cumulation from ‘neighbouring developing countries’ this is already the EU’s practice).
 There are simply no relevant WTO obligations on the matter.

Cumulation
(76) The EU insists that cumulation is only possible in relation to inputs from countries that have adopted the identical rules of origin as apply to the EPA State at issue.
 This has the effect of limiting the countries in relation to which cumulation is possible, even among different ACP States, if they have not adopted the same rules. In this sense, the current EPA clauses on cumulation are in fact potentially Cotonou-minus, even if in principle they are not (because all ACP countries had identical rules of origin under the Cotonou Agreement).

(77) Certainly, there is a rationale for a condition that cumulation be possible only in relation to products that qualify under similar rules. The purpose of such a condition is to prevent circumvention of the ordinary rules of origin applicable to the EPA State at issue with respect to the inputs. However, it may be questioned whether the currently strict condition of identical rules of origin is necessary to prevent this from occurring, especially in light of the limiting effects of this condition. It should be possible to replace this condition with a condition of ‘substantially similar’ rules of origin.
(78) As to the countries in relation to which cumulation might be possible, negotiators are in principle free to design their preferred solution. The Cotonou Agreement (like the Lomé IVbis Convention before it) permitted cumulation from certain listed ‘neighbouring developing countries’. This practice has now also been carried over to the CARIFORUM-EU EPA. The identities of the countries benefiting from such a rule is a matter for negotiation, and need not be limited by geography or development status.
 While this could in principle raise legal concerns under the WTO MFN clause, state practice would suggest that these can be left aside. 
(79) There is no legal reason why the list of non-ACP developing countries from which cumulation might be permitted should be limited, so long as this suits the interests of the EPA States at issue – it may be the case that a given EPA State or region prefers for inputs not to be sourced from outside the State or region. 
7.4 Solutions for the Way Forward
(80) It is economically desirable and legally possible for EPAs to contain asymmetrical rules of origin, and to have generous cumulation provisions permitting products produced in EPA States to use inputs from a wide range of other countries. Two conclusions follow:
(81) First, EPA negotiators should not feel under any legal pressure to adopt the same rules of origin for their products as for EU products. Indeed, insofar as EPA States are (alone) permitted to cumulate from non-ACP neighbouring developing countries this principle is already established.

(82) Second, EPA negotiators should press for the most generous cumulation provisions possible. This could mean relaxing the condition that cumulation is only possible in relation to inputs from countries that have adopted identical rules of origin to a condition that cumulation is possible from countries that have adopted substantially the same rules of origin. This will not only increase the range of ACP countries/OCTs in relation to which cumulation can apply; it will also grant flexibility to negotiators from those other ACP countries, who no longer need to adopt ‘standard’ rules of origin in their own negotiations. In addition, the definition of ‘neighbouring developing countries’ should be widened as far as possible, so long as this accords with the interests of the individual EPA States at issue.
Concluding Observations

(83) The ACP can advance sound developmental and economic considerations to support its positions with regard to the seven “contentious issues” reviewed here. The ACP has further strong legal arguments on its side for its positions with regard to six out of the seven “contentious issues.” In each area solutions that preserve all or main ACP interests can be envisaged.

(84) The question of the degree of overall liberalization (‘substantially all trade’) is only partially a legal one. Because WTO law is not settled, there are no clear legal thresholds. This means that the real question is to what extent the EU and the ACP can agree to accept and manage the potential legal risk inherent in any level of coverage. This risk increases as coverage is reduced, and decreases as coverage is raised. Mechanisms can be envisaged to facilitate this risk management, including through an adjustment clause that would provide for amendments to an EPA if and when the agreement is found to be insufficient. In parallel, ACP parties concerned may wish to review their protective needs to facilitate approximation of positions (and hence reduction of risk) where possible without endangering their interests. 
(85) Legally most problematic is the Community Levy in its current form, but alternative solutions can be envisaged.
(86) Because ACP positions are legally acceptable with regard to export taxes and quantitative restrictions, the MFN clause, standstill, special agricultural safeguards and rules of origin/cumulation, these issues are essentially a matter for negotiation. The outcomes on export taxes, MFN and safeguards, however, may have a bearing on the ‘substantially all trade’ requirement. Quantitative restrictions must remain within the normal limits under WTO law. In all areas compromise proposals that preserve all or main ACP interests can be envisaged.
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